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THE STRUCTURE OF MODERN FREE SPEECH DOCTRINE:
STRICT SCRUTINY, INTERMEDIATE REVIEW, AND

“REASONABLENESS” BALANCING

R. RANDALL KELSO*

I. INTRODUCTION

The structure of modern First Amendment free speech doc-
trine—modern defined in this Article as beginning with the Warren
Court in 1954—has evolved consistent with the more formalized struc-
ture of doctrine under modern Equal Protection and Due Process re-
view.  That doctrine involves more explicit use of strict scrutiny,
intermediate review, “reasonableness” balancing, and minimum ration-
ality review.1  Because free speech doctrine involves the “fundamental”
right of speech,2 modern free speech doctrine does not use minimum
rationality review, applicable to cases of social or economic regulation
not involving fundamental rights under the Equal Protection or Due
Process Clauses.3  Instead, the lowest level of free speech protection
the Court uses is a “reasonableness” balancing test similar to the “rea-
sonableness” balancing test implemented under the Due Process
Clause for less than substantial burdens on unenumerated fundamen-
tal rights, such as the right to vote involved in ballot access cases, the
right to marry, the right to travel, the right of access to courts, and

* Spurgeon E. Bell Distinguished Professor of Law, South Texas College of Law/
Houston.  B.A., 1976, University of Chicago; J.D., 1979, University of Wisconsin-
Madison.

1 See infra text accompanying notes 16, 19–23, 42 (strict scrutiny); 15, 24–42 (inter-
mediate review); 43, 102–15 (“reasonableness balancing”); 43, 101 (minimum rational-
ity review).

2 Since 1925, in Gitlow v. New York, 268 U.S. 652 (1925), the Court has consistently
viewed the First Amendment freedom of speech as a “fundamental right.” Id. at
666–70.

3 See infra text accompanying note 101 (discussing Heller v. Doe, 509 U.S. 312
(1993)).
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reproductive rights cases involving contraception and abortion.4  As
discussed in Part II, for regulations of free speech in a public forum or
on individual private property, the Court uses strict scrutiny for con-
tent-based regulations of speech and intermediate review for content-
neutral regulations.5  As discussed in Part III, for regulations of speech
in a government-owned, non-public forum, or speech supported by
government grants or subsidies, the Court uses strict scrutiny for view-
point discrimination, and “reasonableness” balancing for subject-mat-
ter and content-neutral regulations.6  In some cases, certain kinds of
speech do not trigger free speech protection at all.  As discussed in
Part IV, this includes cases of government speech or regulations of al-
leged symbolic speech that are viewed as involving conduct only.7

Other kinds of speech, like advocacy of illegal conduct, fighting words,
or obscenity, get limited free speech protection: strict scrutiny for view-
point discrimination, but otherwise no free speech review, as discussed
in Part V.8  As discussed in Part VI, content-based regulations of certain
kinds of speech in a public forum trigger less than strict scrutiny re-
view.  This can involve regulations of commercial speech, speech by
government employees on matters of public concern, or alleged tor-
tious speech, such as defamation or invasion of privacy, among others.9

Free speech doctrines involving prior restraints, injunctions, vague-
ness, substantial overbreadth, and other such matters are discussed in
Part VII.10  Part VIII provides a brief conclusion.

4 See infra text accompanying notes 102–15; R. Randall Kelso, The Structure of Planned
Parenthood v. Casey Abortion Rights Law: “Strict Scrutiny” for “Substantial Obstacles” on
Abortion Choice and Otherwise “Reasonableness Balancing”, 34 QUINNIPIAC L. REV. 75,
90–111 (2015).

5 See infra text accompanying notes 11–69.
6 See infra text accompanying notes 71–154.
7 See infra text accompanying notes 155–203 (discussing, inter alia, Rust v. Sullivan,

500 U.S. 173 (1991) (government speech) and Dallas v. Stanglin, 490 U.S. 19 (1989)
(conduct only)).

8 See infra text accompanying notes 204–430, (discussing, inter alia, R.A.V. v. City of
St. Paul, 505 U.S. 377 (1992) (viewpoint discrimination); Miller v. California, 413 U.S.
15 (1973) (obscene speech); Brandenburg v. Ohio, 395 U.S. 444 (1969) (advocacy of
illegal conduct); Chaplinsky v. New Hampshire, 315 U.S. 568 (1942) (fighting words)).

9 See infra text accompanying notes 431–603 (discussing, inter alia, Bartnicki v. Vop-
per, 532 U.S. 514 (2001) (invasion of privacy); Cent. Hudson Gas & Elec. Corp. v. Pub.
Serv. Comm’n, 447 U.S. 557 (1980) (commercial speech); Pickering v. Bd. of Educ. of
Will Cty., 391 U.S. 563 (1968) (government workers); N.Y. Times Co. v. Sullivan, 376
U.S. 254 (1964) (defamation)).

10 See infra text accompanying notes 603–700.
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II. FREE SPEECH DOCTRINE IN PUBLIC FORUMS OR ON INDIVIDUAL

PRIVATE PROPERTY

A. Introduction to Standard Free Speech Doctrine

Regulations of speech that involve viewpoint discrimination are
given strict scrutiny review no matter where the speech occurs.11  Strict
scrutiny also applies in a public forum or on private property for con-
tent-based, subject-matter regulations of speech not involving view-
point discrimination.12  In contrast, regulations of speech in a public
forum or on private property that are content neutral are given inter-
mediate review.13  This intermediate standard was stated in Ward v.
Rock Against Racism, where Justice Kennedy wrote for the Court:

Our cases make clear, however, that even in a public forum the govern-
ment may impose reasonable restrictions on the time, place, or manner
of protected speech, provided the restrictions “are justified without refer-
ence to the content of the regulated speech, that they are narrowly tai-
lored to serve a significant governmental interest, and that they leave
open ample alternative channels for communication of information.”14

These standards track strict scrutiny and intermediate review
under Equal Protection and Due Process Clause doctrine.  Under in-
termediate review, the government must prove the government action:
(1) advances important/significant/substantial government ends; (2)
is substantially related to advancing those ends; and (3) is not substan-
tially more burdensome than necessary to advance those ends.15

11 See, e.g., Lamb’s Chapel v. Ctr. Moriches Union Free Sch. Dist., 508 U.S. 384,
393–94 (1993) (addressing strict scrutiny in limited public forum opened to the pub-
lic); Perry Educ. Ass’n v. Perry Local Educators’ Ass’n, 460 U.S. 37, 48–49 (1983) (ad-
dressing strict scrutiny for viewpoint discrimination even in a non-public forum);
R.A.V., 505 U.S. at 385–92 (discussing viewpoint discrimination triggers strict scrutiny
even in a case involving regulation of fighting words).

12 See, e.g., United States v. Alvarez, 567 U.S. __, __, 132 S. Ct. 2537, 2548–51 (2012)
(discussing the Stolen Valor Act).

13 See Ward v. Rock Against Racism, 491 U.S. 781, 791 (1989).
14 Id. (quoting Clark v. Cmty. for Creative Non-Violence, 468 U.S. 288, 293 (1984)).
15 See generally ERWIN CHEMERINSKY, CONSTITUTIONAL LAW: PRINCIPLES AND POLICIES

695 (4th ed. 2011) (“Under intermediate scrutiny, a law is upheld if it is substantially
related to an important government purpose . . . .  The means used need not be neces-
sary, but must have a ‘substantial relationship’ to the end being sought.”); see also 2
CHARLES D. KELSO & R. RANDALL KELSO, AMERICAN CONSTITUTIONAL LAW: AN E-COUR-

SEBOOK 911–17 & nn.12–15, 22–24 & 28 (2015) (ebook), http://libguides.stcl.edu/kel
somaterials [hereinafter 2 KELSO & KELSO, AMERICAN CONSTITUTIONAL LAW].  For the
requirement of an “important/significant/substantial” interest at intermediate review,
higher than a mere “legitimate/permissible” interest at minimum rationality review or
reasonableness balancing, see United States v. Virginia, 518 U.S. 515, 533 (1996) (dis-
cussing intermediate review used for gender discrimination, the Court noted: “The
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Under strict scrutiny, the statute must: (1) advance compelling or over-
riding government ends; (2) be directly and substantially related to
advancing those ends; and (3) be the least restrictive, effective means
to advance the ends.16  The Court often phrases the last two parts of

State must show ‘at least that the [challenged] classification serves “important govern-
mental objectives and that the discriminatory means employed” are “substantially re-
lated to the achievement of those objectives.”’”) (emphasis added) (citations omitted));
Clark, 468 U.S. at 293 (discussing intermediate review applicable to content-neutral
time, place, or manner regulations under the First Amendment free speech doctrine,
the Court noted: “[R]estrictions of this kind are valid provided that they are justified
without reference to the content of the regulated speech, that they are narrowly tai-
lored to serve a significant governmental interest, and that they leave open ample alter-
native channels for communication of the information”) (emphasis added)); id. at 294
(“Symbolic expression of this kind may be forbidden or regulated if the conduct itself
may constitutionally be regulated, if the regulation is narrowly drawn to further a sub-
stantial governmental interest, and if the interest is unrelated to the suppression of free
speech.”) (emphasis added)); Cent. Hudson Gas & Elec. Corp. v. Pub. Serv. Comm’n,
447 U.S. 557, 566 (1980) (discussing the intermediate review level of interest necessary
in commercial speech cases, the Court stated,“[W]e ask whether the asserted govern-
ment interest is substantial”) (emphasis added)).

16 See CHEMERINSKY, supra note 15, at 695 (“Under strict scrutiny a law is upheld if it is
proved necessary to achieve a compelling government interest.  The government . . .
must show that it cannot achieve its objective through any less discriminatory alterna-
tive.”); see also 2 KELSO & KELSO, AMERICAN CONSTITUTIONAL LAW, supra note 15, at
911–17 & nn.1–11, 15–22 & 25–28.  For discussion of the strict scrutiny requirement of
a “compelling/overriding” interest to regulate, see Fisher v. Univ. of Tex. at Austin, 570
U.S. __, __, 133 S. Ct. 2411, 2419 (2013) (“Strict scrutiny is a searching examination,
and it is the government that bears the burden to prove . . . [its] ‘classifications are
constitutional only if they are narrowly tailored to further compelling governmental
interests.’”) (emphasis added) (citations omitted)); Loving v. Virginia, 388 U.S. 1, 11
(1967) (applying strict scrutiny to a ban on interracial marriage, the Court noted:
“There is patently no legitimate overriding purpose independent of invidious racial
discrimination which justifies this classification”) (emphasis added)).  Because the regu-
lation must be “necessary” to advance the government’s ends under strict scrutiny, this
means “unnecessary” underinclusiveness will render the regulation unconstitutional.
Phrased in the affirmative, the regulation must adopt, to the extent possible, means
that “directly advance” the government ends, not merely “substantially advance” those
ends, as at intermediate review.  Otherwise, the regulation is not “precisely tailored”
enough.  It is clear that this requirement of a “direct relationship” exists at strict scru-
tiny.  Commercial speech cases involve a less rigorous form of scrutiny than strict scru-
tiny, as discussed infra text accompanying notes 511–24.  Yet the Court has stated that
for commercial speech regulation, under Cent. Hudson Gas & Elec. Corp., 447 U.S. at
566, the regulation must “directly advance the government’s interest.”  Since a “direct
relationship” is required in commercial speech cases, a fortiori such a requirement exists
at strict scrutiny. See generally Alvarez, 567 U.S. at __, 132 S. Ct. at 2549 (Kennedy, J.)
(plurality opinion) (“The First Amendment requires that the Government’s chosen re-
striction on the speech at issue be ‘actually necessary’ to achieve its interest.  There
must be a direct causal link between the restriction imposed and the injury to be pre-
vented.”) (citation omitted)).
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strict scrutiny as requiring the statute or regulation be “precisely tai-
lored” or “necessary”; for intermediate review, the last two prongs are
often phrased as the statute or regulation must be “narrowly drawn.”17

But sometimes the Court uses the phrase “narrowly drawn” even under
strict scrutiny.18  Predictability would be aided, of course, if the Court
would reserve the term “narrowly drawn” for intermediate review, and
consistently use the term “necessary” or “precisely tailored” for strict
scrutiny.

The various levels of scrutiny used in modern free speech doc-
trine—strict scrutiny, intermediate review, and “reasonableness balanc-
ing”—are summarized in the following Table:

LEVELS OF REVIEW FOR PROTECTED SPEECH

Speech with
Non-Public Limited Free

Public Forum or Forum Owned by Speech
Private Property the Government Protection

(Discussed in (Discussed in (Discussed in
Part II.B of this Part III of this Part V of this

Article) Article) Article)

Content-Based
Regulation of
Speech: Strict Scrutiny Strict Scrutiny Strict Scrutiny
Viewpoint
Discrimination

Content-Based
Regulation of Reasonableness No Further FreeSpeech: Subject- Strict Scrutiny Balancing Speech ReviewMatter
Discrimination

Content-Neutral Intermediate Reasonableness No Further FreeRegulation of Review Balancing Speech ReviewSpeech

17 Cf. Austin v. Mich. Chamber of Commerce, 494 U.S. 652, 666 (1990) (“precisely
tailored to serve [a] compelling state interest”); Palmore v. Sidoti, 466 U.S. 429, 432
(1984) (“necessary”); Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265, 299 (1978)
(Powell, J., announcing the judgment of the Court) (“precisely tailored”) with Bd. of Tr.
of the State Univ. of N.Y. v. Fox, 492 U.S. 469, 480 (1989) (“narrowly drawn” at interme-
diate review).

18 See Adarand Constructors, Inc. v. Peña, 515 U.S. 200, 235 (1995) (“narrowly
drawn”); Boos v. Barry, 485 U.S. 312, 317 (1988) (“narrowly drawn”); United States v.
Grace, 461 U.S. 171, 177 (1983) (“narrowly drawn”).
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B. Strict Scrutiny and Intermediate Review in Public Forum
or Private Property Regulation

In 1991, in Simon & Schuster, Inc. v. Members of the New York State
Crime Victims Board, the Court adopted a strict scrutiny approach to
content-based regulations of speech.19  As the Court stated in Simon &
Schuster, to justify its “content-based” regulation of speech, “the State
must show that its regulation is necessary to serve a compelling state
interest and is narrowly drawn to achieve that end.”20  Justice Kennedy,
in his concurring opinion, noted that this adoption of the Equal Pro-
tection strict scrutiny approach in a First Amendment case was not re-
quired by prior precedents, and that while “the compelling interest
inquiry has found its way into our First Amendment jurisprudence of
late . . . the Court appears to have adopted this formulation in First
Amendment cases by accident rather than as the result of a considered
judgment.”21  In contrast to this approach, Justice Kennedy preferred
Justice Black’s absolutist approach, which would prevent the state from
enacting any content-based regulation of fully protected speech, with-
out regard to a compelling governmental interest analysis.22  The ma-
jority of the Court in the modern era has consistently rejected Justice
Kennedy’s views,23 and applied a strict scrutiny analysis to content-
based regulations of speech.

The use of intermediate scrutiny for content-neutral regulations
of symbolic speech or reasonable time, place, or manner regulations of
speech is best illustrated in the 1989 case of Ward v. Rock Against Ra-
cism.24  Previously, in 1968, in United States v. O’Brien,25 the Court had
upheld the conviction of a protester who had violated federal law by
burning his draft card on the steps of a courthouse as part of a demon-
stration against the Vietnam War.  Chief Justice Warren stated:

[A] government regulation is sufficiently justified if it is within the consti-
tutional power of the Government; if it furthers an important or substan-
tial governmental interest; if the governmental interest is unrelated to the

19 502 U.S. 105, 117–18 (1991).
20 Id. at 106.
21 Id. at 125 (Kennedy, J., concurring).
22 Id. at 124–25.
23 See, e.g., Republican Party of Minn. v. White, 536 U.S. 765, 774–75 (2002) (applying

strict scrutiny); id. at 793 (Kennedy, J., concurring) (“I adhere to my view, however, that
content-based speech restrictions that do not fall within any traditional exception
should be invalidated without any inquiry into narrow tailoring or compelling govern-
mental interests.”).

24 491 U.S. 781 (1989).
25 391 U.S. 367, 369–72 (1968).
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suppression of free expression, and if the incidental restriction on al-
leged First Amendment freedoms is no greater than is essential to the
furtherance of that interest.26

The O’Brien principle—although framed in the context of a regu-
lation applied to a content-neutral regulation of symbolic speech—was
extended in 1984 by Members of the City Council of Los Angeles v. Taxpayers
for Vincent, to time, place, and manner regulations.27  The Court up-
held a Los Angeles ordinance that prohibited the posting of signs on
public property.28  The challengers were supporters of a candidate for
the City Council whose posters were removed from utility poles by city
employees.29  To justify the ordinance, the city said the law protected
its interests in beauty, the safety of workers who must climb poles, and
eliminated traffic hazards.30  The Court pointed out that the ordinance
was a content-neutral regulation of a certain manner of communica-
tion, and the relevant standard for review was thus set forth in United
States v. O’Brien.31  In both O’Brien and Vincent, however, the O’Brien test
was not explicitly phrased as an intermediate standard of review.32

In Ward, the Court defined the O’Brien test more explicitly in in-
termediate terms.33  The Court held in Ward that New York City did not
deprive musicians of free speech rights by insisting that bandshell per-
formers in Central Park use sound-amplification equipment and a
sound technician provided by the city.34  For the Court, Justice Ken-
nedy held that the regulation was content neutral because two of its
justifications (controlling noise in the park and avoiding undue intru-
sion into residential areas) had nothing to do with content, and that
under the O’Brien test (1) the city’s interest was substantial in that inad-
equate sound application had an adverse effect on the audience, and
(2) the city had a substantial interest in limiting the sound emanating
from the bandshell.35

Justice Kennedy next held that the court of appeals erred in draw-
ing on O’Brien for a least intrusive means requirement, which the

26 Id. at 377.
27 466 U.S. 789, 803–05 (1984).
28 See id.
29 Id. at 792.
30 Id. at 794.
31 Id. at 804–05.
32 See Vincent, 466 U.S. at 817; United States v. O’Brien, 391 U.S. 367, 382 (1968).
33 See Ward v. Rock Against Racism, 491 U.S. 781, 797–98 (1989).
34 See id.
35 Id. at 791–97.
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Court uses for strict scrutiny analyses, since the Supreme Court had
already made clear that there is little, if any, difference between the
O’Brien test and the usual rule for time, place, or manner regulations,
which does not require the least intrusive means.36  Justice Kennedy
said, “a regulation of the time, place, or manner of protected speech
must be narrowly tailored to serve the government’s legitimate, con-
tent-neutral interests but that it need not be the least restrictive or least
intrusive means of doing so.”37  In sum, a content-neutral regulation of
speech cannot burden substantially more speech than necessary to fur-
ther the government’s substantial interests, nor can it place a substan-
tial burden on speech by failing to “leave open ample alternative
channels of communication.”38  It has become commonplace, as stated
in the 2002 case of City of Los Angeles v. Alameda Books, Inc., that regula-
tions of speech “receive only intermediate scrutiny if they are content
neutral.”39

Consistent with the standards of review under Equal Protection
and Due Process, under strict scrutiny, the content-based reasons must
be actual government purposes to be considered by a court.40  Under
intermediate review, the content-neutral reasons must be for actual or
plausible government purposes.41  For restrictions on free speech in a
non-public forum that trigger reasonableness review, any conceivable
content-neutral reason for a regulation can be used.42  Naturally, illegiti-
mate interests for regulation cannot be used at strict scrutiny, intermedi-
ate review, reasonableness review, or minimum rationality review, nor

36 Id. at 797–98.
37 Id. at 798.
38 Id. at 799, 803.
39 535 U.S. 425, 440 (2002).
40 See generally 3 CHARLES D. KELSO & R. RANDALL KELSO, THE PATH OF CONSTITU-

TIONAL LAW 1101–04 & nn.85–99 (2007) (ebook), http://libguides.stcl.edu/kelsomater
ials [hereinafter 3 KELSO & KELSO, THE PATH OF CONSTITUTIONAL LAW] (discussing the
burden of proof and what governmental interests can be considered under the differ-
ent standards of review).

41 See generally id. (citing, inter alia, Edwards v. Aguillard, 482 U.S. 578, 594 (1987)
(discussing “actual” purpose only used at strict scrutiny); Michael M. v. Superior Court,
450 U.S. 464, 470 (1981) (addressing how the “actual” purpose or purpose which
“could have plausibly motivated an impartial legislature” can be used at intermediate
review)).

42 3 KELSO & KELSO, THE PATH OF CONSTITUTIONAL LAW, supra note 40, at 1101 &
nn.83–84 (citing Heller v. Doe, 509 U.S. 312, 320 (1993); U.S. R.R. Ret. Bd. v. Fritz, 449
U.S. 166, 179 (1980)).
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can illegitimate pretexts be a permissible basis for regulation, as discussed
in McCulloch v. Maryland.43

It has been argued that the Court in “dual motive” cases (i.e.,
there is both a content-neutral and content-based justification for the
regulation) should embrace a suggestion by Justice Stevens and deter-
mine what is the predominant motive of the regulation considering
the “content, character, context, nature, and scope” of the regula-
tion.44  However, the better approach is to recognize that the discus-
sion in the Court’s “dual motive” cases regarding the content-neutral
aspect of the regulation is focused on whether the content-neutral rea-
son is an actual or plausible purpose of the government action, or
merely a pretext to justify content-based discrimination.45  If it is a pretext,
then only strict scrutiny will be applied to the content-based reason for
the regulation.  If the content-neutral reason is an actual or plausible
purpose, then intermediate review will be applied to that content-neu-
tral reason for regulating, while strict scrutiny will be applied to the
content-based reason.  As with all constitutional cases, if the govern-
ment has one reason to act, then the government action is constitu-

43 3 KELSO & KELSO, THE PATH OF CONSTITUTIONAL LAW, supra note 40, at 1087–88 &
nn.16–21 (addressing illegitimate interests) (citing, inter alia, Palmore v. Sidoti, 466
U.S. 429, 433 (1984) (finding prejudice against interracial marriage not a legitimate
interest); U.S. Dep’t of Agric. v. Moreno, 413 U.S. 528, 534 (1973) (addressing the
purpose to discriminate against hippie communes as an illegitimate interest)); 2
CHARLES D. KELSO & R. RANDALL KELSO, THE PATH OF CONSTITUTIONAL LAW 708–09 &
nn.31–34 (2007) (ebook) http://libguides.stcl.edu/kelsomaterials [hereinafter 2
KELSO & KELSO, THE PATH OF CONSTITUTIONAL LAW] (addressing illegitimate pretexts
and discussing McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316, 423 (1819)); see also J.
Randy Beck, The Heart of Federalism: Pretext Review of Means-End Relationships, 36 U.C.
DAVIS L. REV. 407, 412–22 (2003).

44 Wilson R. Huhn, Assessing the Constitutionality of Laws That Are Both Content-Based and
Content-Neutral: The Emerging Constitutional Calculus, 79 IND. L.J. 801, 804–09 (2004) (cit-
ing R.A.V. v. City of St. Paul, 505 U.S. 377, 429–31 (1992) (Stevens, J., concurring)).

45 See Hill v. Colorado, 530 U.S. 703, 719–25 (2000) (citing Ward v. Rock Against
Racism, 491 U.S. 781, 791 (1989) (stating that the “principal inquiry” is whether the
regulation was adopted “because of disagreement with the message it conveys”)); see also
Reed v. Town of Gilbert, 576 U.S. __, __, 135 S. Ct. 2218, 2237 (2015) (Kagan, J., con-
curring) (“This Court’s decisions articulate two important and related reasons for sub-
jecting content-based regulations to the most exacting standard of review.  The first is
‘to preserve an uninhibited marketplace of ideas in which the truth will ultimately pre-
vail.’” (quoting McCullen v. Coakley, 573 U.S. __, __, 134 S. Ct. 2518, 2529 (2014)); id.
(“The second is to ensure that the government has not regulated speech ‘based on
hostility—or favoritism—towards the underlying message expressed.’”) (quoting
R.A.V., 505 U.S. at 386)).  Justices Ginsburg and Breyer joined Justice Kagan. Id. at __,
135 S. Ct. at 2236.
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tional—in these cases typically the content-neutral reason.  In such
cases, the act is constitutional, even if the content-based reason cannot
survive constitutional scrutiny.

A famous example of a “dual motive” case is Texas v. Johnson.46  In
this case, the majority held that a state flag desecration statute was inva-
lid as applied to the defendant, who had burned a flag as part of a
political protest.47  The majority noted that the state’s interest in ban-
ning flag burning to prevent breaches of the peace was a content-neu-
tral reason for the regulation.48  It thus triggered the O’Brien standard
of intermediate review.49  Since no breach of the peace was imminent
and there was no substantial interest involved in the case, intermediate
review was not met.50  The state’s second interest was an interest in
preserving the flag as a symbol of nationhood and national unity.51

The majority said that this interest was related to the suppression of
expression and, thus, was content based.52  Therefore, strict scrutiny
was applied to the consideration of that interest, and the ban on flag
burning was unconstitutional because “the government may not pro-
hibit the expression of an idea simply because society finds the idea
itself offensive;”53 the proper, less burdensome, effective alternative
would be counter-speech to support the flag as a symbol of national
unity.

With regard to whether a regulation is content neutral or content
based, the Court muddied the waters a bit in 2015 in Reed v. Town of
Gilbert.54 Reed involved a sign code regulation that provided different
sizes and lengths of posting times for signs based upon whether the
sign was an “Ideological Sign,” “Political Sign,” or “Temporary Direc-
tional Sign Relating to a Qualifying Event.”55  Under traditional doc-
trine, use of intermediate review would depend on the town proving
that it had “actual” or “plausible” content-neutral, substantial govern-
ment interests (e.g., visual clutter, aesthetics, etc.) to justify the regula-
tion.  Concurring in the judgment, Justice Kagan noted, joined by

46 491 U.S. 397, 399 (1989).
47 Id.
48 Id. at 407–10.
49 Id. at 407.
50 Id. at 407–10.
51 Id. at 410.
52 Id. at 407–10.
53 Id. at 414.
54 Reed v. Town of Gilbert, 576 U.S. __, __, 135 S. Ct. 2218, 2232 (2015).
55 Id. at __, 135 S. Ct. at 2224–25.
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Justices Ginsburg and Breyer, that in this case, the town provided “no
reason at all” and “no coherent justification” for the distinctions it
drew among signs, and thus the regulation “d[id] not pass strict scru-
tiny, intermediate scrutiny, or even the laugh test.”56

Contrary to this analysis, the majority in Reed adopted a rigid rule
that if a regulation is content based “on its face,” then strict scrutiny is
automatically triggered.57  As Justice Kagan’s opinion noted, this is in-
consistent with traditional doctrine, such as in Renton v. Playtime Thea-
tres, Inc., where zoning regulations employing “on their face” content-
based regulation of “adult motion picture theaters” triggered only in-
termediate review because the regulation was justified, in part, by the
“actual” or “plausible” secondary effects concerned with increased
“crime” around such theaters, particularly prostitution and drug traf-
ficking, and the impact such theaters have on “retail trade” and main-
taining “property values.”58  It seems unlikely the majority in Reed
would adopt strict scrutiny in a Renton-like case, although that is the
logic of their opinion.59

The breadth of the dicta in Reed was mitigated by a separate con-
currence listing a number of ways sign ordinances could avoid strict
scrutiny.60  Consistent with such caution, hopefully Reed’s approach
that any use of a content distinction “on its face” triggers strict scrutiny,
even where “actual” or “plausible” substantial content-neutral reasons
exist, will not be extended widely.  The majority opinion does counsel
cities and towns to phrase any sign regulation in explicit, content-neu-
tral terms.61

56 Id. at __, 135 S. Ct. at 2239 (Kagan, J., concurring).
57 Id. at __, 135 S. Ct. at 2228 (majority opinion).
58 Id. at __, 135 S. Ct. at 2238 (Kagan, J., concurring) (citing Renton v. Playtime Thea-

tres, Inc., 475 U.S. 41, 48 (1986)).
59 For further discussion of review in a Renton-like case, see 3 CHARLES D. KELSO & R.

RANDALL KELSO, AMERICAN CONSTITUTIONAL LAW: AN E-COURSEBOOK 344–51 (2015)
(ebook), http://libguides.stcl.edu/kelsomaterials [hereinafter 3 KELSO & KELSO, AMERI-

CAN CONSTITUTIONAL LAW].
60 Reed, 576 U.S. at __, 135 S. Ct. at 2223 (Alito, J., concurring) (analyzing an ordi-

nance regulating size for all signs, lighted versus unlighted signs, signs on public versus
private property, signs on commercial versus residential property, total number of signs,
or signs advertising a one-time event).

61 On content-based versus content-neutral regulations, see also Norton v. City of
Springfield, 768 F.3d 713, 714 (7th Cir. 2014) (analyzing a city ordinance against “spo-
ken” requests for donations, while allowing “signs,” and concluding that it was content
neutral based on greater coercive effect of spoken request); id. at 718–20 (Manion, J.,
dissenting) (noting that other circuits have held such ordinances are content based
since regulation triggered by speaking), rev’d on motion for reh’g, 806 F.3d 411 (7th Cir.
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In applying strict scrutiny and intermediate review in First Amend-
ment free speech cases, it is useful to note that there are four questions
regarding benefits and burdens that can be asked about any statute.
Two relate to Equal Protection Clause issues (underinclusiveness and
overinclusiveness), and two relate to Due Process Clause issues (service
and oppressiveness/restrictiveness).  Because First Amendment scru-
tiny addresses both Equal Protection and Due Process concerns when
applied to free speech issues, both questions of benefits (underinclu-
siveness and service) and both questions of burdens (overinclusiveness
and oppressiveness) are necessary for free speech analysis.

More precisely, in analyzing how the government is advancing its
interests under the second prong of strict scrutiny and intermediate
review, the Court considers both the Equal Protection Clause question
of the extent to which the government action fails to regulate all indi-
viduals who are part of some problem (underinclusiveness inquiry)62

and the Due Process Clause question of how the government action
serves to achieve its benefits on those whom the action does regulate
(service inquiry).63  Similarly, under the third prong of strict scrutiny
and intermediate review, the Court considers both the Equal Protec-
tion question of the extent to which the government action burdens
individuals not intended to be regulated (overinclusiveness inquiry),64

and the Due Process question of the amount of burden on individuals
who are the focus of the action (oppressiveness inquiry).65

For example, as the Court noted in City of Ladue v. Gilleo, “[T]he
notion that a regulation of speech may be impermissibly underinclu-

2015) (finding that the regulation fails strict scrutiny, now required post-Reed v. Town of
Gilbert, since regulation distinguishes on its face based on whether content of speech is
sign or verbal speech); Survivors Network of Those Abused by Priests, Inc. v. Joyce 779
F.3d 785, 793 (8th Cir. 2015) (holding a Missouri law criminalizing “profane,” “rude,”
or “indecent behavior” outside any house of worship is content based and fails strict
scrutiny as not least burdensome alternative to advance interest in protecting free exer-
cise of religion); Saint John’s Church in the Wilderness v. Scott, 296 P.3d 273, 279
(Colo. App. 2012) (finding an injunction prohibiting use of large posters depicting
gruesome images of mutilated fetuses or dead bodies in a manner reasonably likely to
be viewed by children attending church services constitutional under strict scrutiny).

62 See generally 3 KELSO & KELSO, THE PATH OF CONSTITUTIONAL LAW, supra note 40, at
1088–89 & nn.25–27 (discussing Equal Protection heightened scrutiny tests).

63 Id. at 1224 & nn.43, 45.
64 Id. at 1089–90 & nn.28–31.
65 Id. at 1224 & nn.44–45. See generally R. Randall Kelso, Considerations of Legislative Fit

Under Equal Protection, Substantive Due Process, and Free Speech Doctrine: Separating Questions
of Advancement, Relationship and Burden, 28 U. RICH. L. REV. 1279, 1298 (1994).
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sive is firmly grounded in basic First Amendment principles.”66  As Jus-
tice Kennedy noted in Ward v. Rock Against Racism, a content-neutral
regulation of speech cannot burden substantially more speech than
necessary to further the interest (the overinclusiveness inquiry), nor
can it place a substantial burden on speech that fails to leave open
ample alternative channels for communication (the oppressiveness in-
quiry) or that do not serve to advance its goals (the service inquiry).67

Thus, in City of Los Angeles v. Alameda Books, Inc., Justice Kennedy cor-
rectly observed that free speech analysis must consider both benefits
and burdens on the speech.68  Justice Kennedy noted, “[T]he necessary
rationale for applying intermediate scrutiny is the promise that zoning
ordinances like this one may reduce the costs of secondary effects [the
service inquiry] without substantially reducing speech [the oppressive-
ness inquiry].”69

III. FREE SPEECH DOCTRINE IN GOVERNMENT-OWNED NON-PUBLIC FORA

A. Distinguishing Public Fora from Non-Public Fora

The Court applies a different standard of scrutiny to government
regulations of speech in non-public fora owned by the government.70

The leading case on which standard of review to apply in such non-
public fora remains Perry Education Ass’n v. Perry Local Educators’ Ass’n.71

Decided in 1983, Perry held that a school could reserve access to an
interschool mail system and teacher mailboxes to the union certified
as the exclusive representative of the teachers.72  Justice White noted
that strict scrutiny applied to content-based regulations in a public fo-
rum, on public property which the state has opened for use by the
public as a place for expressive activity, or for government attempts to
regulate individual speech on an individual’s own “non-public” private

66 512 U.S. 43, 51 (1994).
67 491 U.S. 781, 798–99 (1989).
68 535 U.S. 425, 449–50 (2002) (Kennedy, J, concurring).
69 Id. at 450.  For further discussion of the proper inquiry applying intermediate and

strict scrutiny review in free speech cases, see generally 3 KELSO & KELSO, AMERICAN

CONSTITUTIONAL LAW, supra note 59, at 125–28.
70 See, e.g., Int’l Society for Krishna Consciousness, Inc. v. Lee, 505 U.S. 672 (1992);

United States v. Kokinda, 497 U.S. 720 (1990); Thornburgh v. Abbott, 490 U.S. 401
(1989); Perry Educ. Ass’n v. Perry Local Educator’s Ass’n, 460 U.S. 37 (1983); Brown v.
Glines, 444 U.S. 348 (1980); Greer v. Spock, 424 U.S. 828 (1976); Se. Promotions, Ltd.
v. Conrad, 420 U.S. 546 (1975); Adderly v. Florida, 385 U.S. 39 (1966); Cox v. Louisi-
ana, 379 U.S. 559 (1965).

71 460 U.S. at 38–39.
72 Id. at 55.
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property.73  However, with regard to non-public forum property owned
by the government, the state can impose time, place, or manner re-
strictions, and also may reserve the forum for its intended purposes, as
long as the regulation on speech is “reasonable in light of the purpose
which the forum at issue serves” and not an effort to suppress speech
because the public officials oppose the speaker’s view, i.e., viewpoint
discrimination.74

The decision in Perry was based on earlier decisions involving
property owned by the government not dedicated to expressive activ-
ity.  For example, in Adderley v. Florida, a case upholding a criminal
trespass conviction of demonstrators on prison grounds, Justice Black
wrote, “The State, no less than a private owner of property, has power
to preserve the property under its control for the use to which it is
lawfully dedicated.”75  Similarly, a prison can regulate speech of prison-
ers for reasons “reasonably related to penological objectives,” as noted
in Thornburgh v. Abbott.76  Similar results have been reached in cases
involving regulations on military bases.77

Where government-owned property has been open to the public,
standard free speech public forum doctrine applies.78  For example, in
Southeastern Promotions, Ltd. v. Conrad, the promoters of the musical
Hair requested to use the municipal auditorium in Chattanooga, Ten-
nessee.79  The auditorium managers denied the request on the ground
that the production would not be in the best interest of the commu-
nity.80  The promoters sought an injunction, which was denied on the
ground that the production was obscene.81  The Court reversed, hold-
ing that the production was not obscene, and the auditorium, having
been dedicated to expressive activities, was a public forum.82  Since the
theater could accommodate the production, the denial of a request

73 Id.
74 Id. at 46–49.
75 385 U.S. at 47.
76 Thornburgh v. Abbott, 490 U.S. 401, 409 (1989).
77 See, e.g., Greer v. Spock, 424 U.S. 828, 836–40 (1976) (justifying the regulation on

handbill distribution on military base because of concerns for military “loyalty, disci-
pline, or morale”); Brown v. Glines, 444 U.S. 348, 354–58 (1980) (justifying the regula-
tion of petitions on a military base).

78 Perry Educ. Ass’n, 460 U.S. at 45.
79 Se. Promotions, Ltd. v. Conrad, 420 U.S. 546, 547 (1975).
80 Id. at 548.
81 Id. at 548–49.
82 Id. at 552.
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was unconstitutional unless the minimal procedural safeguards of strict
scrutiny, established in Freedman v. Maryland, were met.83

In deciding whether a government-owned forum is a public forum
or non-public forum, some justices tend to focus on the government’s
intent, and whether the government has expressly opened the forum
for public use, or whether the forum has been viewed historically or
traditionally as a public forum.  This approach was adopted in Chief
Justice Rehnquist’s majority opinion in International Society for Krishna
Consciousness v. Lee, which concluded that the walkways in a public air-
port were a non-public forum.84  In contrast, other justices tend to fo-
cus more on whether the objective nature of the forum is “compatible”
with free speech uses, as in Justice Kennedy’s concurrence in Lee,
which concluded that such walkways in a public airport were a public
forum.85

A similar example of the two different approaches to determine
what is a public or non-public forum occurred in United States v.
Kokinda.86 The Court upheld a postal regulation, which forbade solicit-
ing charitable contributions on postal premises, as applied to solicitors
for the National Democratic Policy Committee who had set up a table
for in-person solicitation on a sidewalk outside the post office.87  Justice
O’Connor’s plurality opinion, joined by Chief Justice Rehnquist, and
Justices White and Scalia, reasoned that because the sidewalk leading
to and from the post office was constructed for the purpose of entering
and leaving the post office, not for general use of the public, the side-
walk was a non-public forum.88  The regulation barring solicitation on
postal premises was constitutional as viewpoint neutral and reasonable
in view of the fact that solicitation was inherently disruptive of the Pos-
tal Service’s business.89  Justice Kennedy concurred only in the judg-
ment, noting that “the public’s use of postal property for
communicative purposes means the surrounding sidewalks” may be a
public forum.90  However, he said it was unnecessary to decide whether
the sidewalk was a public or a non-public forum because the postal

83 Id. at 552–60; see infra text accompanying notes 607–17 (discussing the Freedman
standards for a prior restraint as adopting a strict scrutiny approach).

84 505 U.S. 672, 683 (1992).
85 Id. at 698–99 (Kennedy, J., concurring).
86 497 U.S. 720 (1990).
87 Id. at 736.
88 Id. at 725.
89 Id. at 732–33.
90 Id. at 737.
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regulations met intermediate review standards for a content-neutral
time, place, and manner regulation in a public forum.91

Sidewalks around courthouses tend to be viewed as public forums,
with limitations on demonstration, picketing, and other First Amend-
ment activities analyzed under intermediate review, applicable to regu-
lations advancing the content-neutral reasons of protecting the
“judicial system from the pressures which picketing near a courthouse
might create” to ensure “a fair trial [and] exclude influence or domi-
nation by either a hostile or friendly mob.”92  In contrast, actual court-
rooms in courthouses are viewed as government-owned, non-public
fora, dedicated to the business of conducting trials.93  Thus, reasonable
regulations to maintain the order and dignity of courtroom proceed-
ings are routinely upheld.94

Given the current membership of the Court, a majority of justices,
including Justices Kennedy, Ginsburg, Breyer, Sotomayor, and Kagan,
would likely follow Justice Kennedy’s approach in Kokinda and Lee to
determine whether some property is a public forum or non-public fo-
rum.  Consistent with this view, and reflecting on more the objective
characteristics of the property approach of the Kennedy concurrence
in Lee, lower federal courts since Lee have held that a private sidewalk
encircling a privately owned sports arena complex, which appears like
any public sidewalk and is used as a public thoroughfare, is a public
forum, and that a mass transit agency’s acceptance of advertisements
on a wide range of topics under contracts for display in its stations and

91 Id. at 738 (Kennedy, J., concurring).  In dissent, Justice Brennan said that a side-
walk adjacent to a public building to which citizens are freely admitted is a natural
location for speech to occur and, thus, is a public forum. Id. at 740 (Brennan, J., dis-
senting).  Brennan added that even if strict scrutiny were not required, the regulation
was not reasonable because the government did not subject to the same categorical
prohibition many other types of speech presenting the same risk of disruption as solici-
tation, such as soapbox oratory, pamphleteering, distributing literature for free, or even
flag burning. Id.

92 Cox v. Louisiana, 379 U.S. 559, 562 (1965).
93 E.g., Huminski v. Corsones, 396 F.3d 53, 90–91 (2d Cir. 2005).
94 See, e.g., id. (holding courtrooms are non-public fora); Mezibov v. Allen, 411 F.3d

712, 718 (6th Cir. 2005) (holding courtrooms are non-public fora); Berner v. Dela-
hanty, 129 F.3d 20, 26 (1st Cir. 1997) (holding courtrooms are non-public fora); cf.
Cohen v. California, 403 U.S. 15, 21–22 (1971) (treating a courthouse corridor as a
public forum to which standard public forum free speech standards applied).
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vehicles, for the purpose of raising revenue, made such areas desig-
nated public fora, triggering public forum review.95

The same standards apply to privately owned property, if suffi-
ciently entwined with the state, triggering First Amendment analysis
under the state action doctrine.96  This could apply to private airports
built with state funds, privately run prisons performing the public func-
tion of incarceration, charter schools with sufficient connections to the
state, or otherwise.97

B. Standard of Review for Non-Viewpoint-Based Discrimination
in a Non-Public Forum

In contrast to strict scrutiny or intermediate review, on govern-
ment-owned, non-public forum property (that is, government property
not generally open to the public), content-based, subject-matter regu-
lations of speech, or content-neutral regulations of speech, are given
only some version of rational review.  The Court has not been as clear
as one would like regarding whether this is “minimum rationality re-
view,” used for non-fundamental right social or economic regulation
under the Equal Protection or Due Process Clauses, or “reasonableness
balancing,” which the Court applies to less than substantial burdens on
fundamental rights, such as the fundamental right to vote.98  The bet-
ter view is that in non-public forum cases, the Court should be using a
reasonableness balancing test, since all First Amendment rights, simi-
lar to the right to vote, are viewed by the Court as fundamental.99  This
appears to be what the Court is doing in fact.

The difference between the two approaches is the following.
Under minimum rationality review, as used under the Equal Protec-

95 See United Church of Christ v. Gateway Econ. Dev. Corp., 383 F.3d 449, 451–53
(6th Cir. 2004) (sports arena case); Christ’s Bride Ministries, Inc. v. Se. Pa. Trans. Auth.,
148 F.3d 242, 255 (3d Cir. 1998) (transit agency case).

96 For an overview of the state action doctrine, see 2 KELSO & KELSO, AMERICAN CON-

STITUTIONAL LAW, supra note 15, at 669–73.
97 See, e.g., Pruneyard Shopping Ctr. v. Robins, 447 U.S. 74, 80–88 (1980) (treating a

privately owned shopping center, held to be state actor by California Supreme Court, as
public entity for First Amendment free speech analysis, not as a private party).

98 See infra notes 101 (discussing minimum rationality review), 102–09 (discussing rea-
sonableness balancing), and accompanying text.

99 See supra text accompanying note 2.  As Justice Scalia noted for the Court in District
of Columbia v. Heller, 554 U.S. 570 (2008), whatever level of review might be appropriate
for minor burdens on the fundamental Second Amendment right to “keep and bear
arms,” it has to be higher than minimum rationality review because a fundamental right
is involved. Id. at 628 & n.27.
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tion Clause, the legislation must (1) advance legitimate government
ends, (2) be rationally related to advancing these ends (not be irration-
ally underinclusive), and (3) not impose irrational burdens (not be
irrationally overinclusive).100  This test only ensures that the govern-
ment is not engaged in illegitimate or arbitrary/irrational action.  As
the Court stated in the Equal Protection case of Heller v. Doe,

A classification “must be upheld [under minimum rationality review] if
there is any reasonably conceivable state of facts that could provide a ra-
tional basis for the classification.” . . .  “[A] legislative choice is not subject
to courtroom factfinding and may be based on rational speculation un-
supported by evidence or empirical data.”  A statute is presumed constitu-
tional, and “[t]he burden is on the one attacking the legislative
arrangement to negative every conceivable basis which might support it,”
whether or not the basis has a foundation in the record . . . .  A classifica-
tion does not fail rational-basis review because it “ ‘is not made with math-
ematical nicety or because in practice it results in some inequality.’” . . .
[On the other hand,] even the standard of rationality as we so often have
defined it must find some footing in the realities of the subject addressed
by the legislation.101

Under reasonableness balancing, the challenger still has the bur-
den to prove the regulation is unconstitutional.102  But the Court
makes its own “independent judgment” on the strengths of the govern-
ment’s legitimate interests and the burden on the individual, and then
weighs the two to determine if the burden, even if not irrational, is
nevertheless “unreasonable[ ]” or “excessive” because the burden is
too great given the minimal interests supporting the regulation.103  As
phrased in the context of a less than substantial or less than severe

100 See, e.g., Heller v. Doe, 509 U.S. 312, 320 (1993).
101 Id. at 320–21 (see cases cited therein).  A similar standard of minimum rationality

review applies for non-fundamental right social or economic regulation involving the
Due Process Clause. See, e.g., United States v. Carolene Prods. Co., 304 U.S. 144, 154
(1938); Williamson v. Lee Optical of Okla., Inc., 348 U.S. 483, 489–91 (1955) (holding
that a regulation must only be rationally related to advancing legitimate interests (the
service inquiry), and not impose irrational burdens (the oppressiveness inquiry)).  For dis-
cussion of the underinclusiveness, overinclusiveness, service, and oppressiveness inquiries
under Equal Protection and Due Process Clause doctrine, see supra text accompanying
notes 62–65.

102 See, e.g., Burdick v. Takashi, 504 U.S. 428, 434, 437–38, 441–42 (1992) (placing the
burden of proof on challenger, rejecting the petitioner’s argument).  For similar use of
this reasonableness balancing test in cases involving less than substantial burdens on
the fundamental right to marry, right to travel, and right of access to courts, see Kelso,
supra note 4, at 97–111; id. at 90–97 (discussing reasonableness balancing used for less
than “substantial obstacles” on the fundamental right to abortion in Planned Parenthood
v. Casey, 505 U.S. 833 (1992), and Gonzales v. Carhart, 550 U.S. 124 (2007)).

103 See Burdick, 504 U.S. at 434.



\\jciprod01\productn\E\ELO\8-2\ELO205.txt unknown Seq: 19 16-MAY-16 13:17

2016] The Structure of Modern Free Speech Doctrine 309

burden on the fundamental right to vote, the Court said the following
in Burdick v. Takushi:

A court . . . must weigh “the character and magnitude of the asserted
injury to the rights protected by the First and Fourteenth Amendments
that the plaintiff seeks to vindicate” against “the precise interests put for-
ward by the State as justifications for the burden imposed by its rule,”
taking into consideration “the extent to which those interests make it nec-
essary to burden the plaintiff’s rights.”104

Despite the Court determining for itself the extent to which the
alleged governmental interests are actually supported by fact, some
deference to governmental judgment is still given in reasonableness
balancing.105  For example, in Thornburgh v. Abbott, reviewing the bur-
den on a prisoner’s fundamental right to marry, the Court said that
while Turner v. Safley’s “reasonableness” standard for determining mar-
riage rights of prisoners “is not toothless,” i.e., not minimum rational-
ity review, “[i]n the volatile prison environment, it is essential that
prison officials be given broad discretion to prevent . . . disorder.”106  In
Gonzales v. Carhart, considering a less than undue burden on the fun-
damental right of privacy of access to an abortion, the Court stated,
“Although we review congressional factfinding under a deferential
standard, we do not in the circumstances here place dispositive weight
on Congress’ findings.  The Court retains an independent constitu-
tional duty to review factual findings where constitutional rights are at
stake.”107  Under reasonableness balancing, a court, not a legislature,
must make the ultimate constitutional conclusion, making an “inde-
pendent examination of the whole record” to determine whether a law
exceeds constitutional boundaries.108  But some deference still
remains.109

104 Id. (quoting Anderson v. Celebrezze, 460 U.S. 780, 788–89 (1983)).
105 See, e.g., Thornburgh v. Abbott, 490 U.S. 401, 413–14 (1989).
106 Id.
107 550 U.S. 124, 165 (2007).
108 Randall v. Sorrell, 548 U.S. 230, 249 (2006) (quoting N.Y. Times Co. v. Sullivan,

376 U.S. 254, 285 (1964)). Justice Breyer wrote the opinion. Id. at 235.
109 See District of Columbia v. Heller, 554 U.S. 570, 690 (2008) (Breyer, J., dissenting)

(discussing less than substantial burdens on the Second Amendment right to keep and
bear arms); id. (“In applying this kind of standard the Court normally defers to a legisla-
ture’s empirical judgment in matters where a legislature is likely to have greater exper-
tise and greater institutional factfinding capacity.”).  Justices Stevens, Souter, and
Ginsburg joined Justice Breyer’s dissent. Id. at 681.  Under similar reasonableness bal-
ancing used in Mathews v. Eldridge, 424 U.S. 319 (1976), to determine what process is
due under procedural due process analysis, the Court noted, “[S]ubstantial weight
[will] be given to the good-faith judgments of the individuals charged by Congress with
the administration of . . . programs.” Id. at 349.
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In Breard v. Banks, a majority of the Supreme Court extended the
reasonableness balancing test used in Thornburgh v. Abbott and Turner v.
Safley, to a case involving burdening a prisoner’s access to newspapers,
magazines, and photographs while in the prison’s long-term segrega-
tion unit.110  Such reasonableness review involved standard means to an
end reasoning balancing: (1) the government’s legitimate interest in
effective prison management (Turner factor one); (2) the manner in
which the regulation achieved its benefits for prison guards and other
inmates, including considering less burdensome alternatives (Turner
factors three and four), and (3) the burdens imposed on the prisoner,
including alternative means of exercising First Amendment rights
(Turner factor two), with the burden placed on the prisoner to estab-
lish that the government’s regulation was unreasonable.111

Military bases are classic examples of government-owned property
not open to the public.  Thus, for speech on military bases, a reasona-
bleness standard applies.112  In Greer v. Spock, the Court upheld, as rea-
sonably related to the legitimate interest of maintaining “a politically
neutral military establishment[,]” regulations banning on military ba-
ses speeches and demonstrations of a political nature and prohibiting
distribution of literature without approval of post headquarters.113  In
Brown v. Glines, the Court similarly upheld Air Force regulations relat-
ing to the circulation of petitions on air force bases.114  In United States
v. Apel, the Court held that a portion of a military base that contained a
protest area and easement for a public road was still a military non-
public forum.115

In American Freedom Defense Initiative v. Suburban Mobility Authority
for Regional Transportation (SMART), the Sixth Circuit held that a state
transportation agency’s refusal to display an anti-jihad advertisement

110 548 U.S. 521, 528–29 (2006) (plurality opinion) (citing Turner v. Safley, 482 U.S.
78, 89 (1987)); id. at 542 (Stevens, J., dissenting); Thornburgh v. Abbott, 490 U.S. 401,
412–19 (1989).

111 See Breard, 548 U.S. at 529.  Of course, if the concern is with outgoing correspon-
dence, and thus First Amendment rights of non-prisoners are involved, the Court will
apply public forum standards, typically intermediate review, based on a content-neutral
concern with security and public safety, as was applied in Procunier v. Martinez, 416 U.S.
396, 409, 413–14 (1974).

112 See infra text accompanying notes 113–15.
113 424 U.S. 828, 836–40 (1976).
114 444 U.S. 348, 354–58 (1980) (relying on Spock, 424 U.S. at 840 (1976)).  An iso-

lated reference to the adoption of intermediate review in Procunier v. Martinez, discussed
supra note 111, was not necessary to decide the case. Id. at 356.

115 571 U.S. __, __, 134 S. Ct. 1144, 1150–53 (2014).
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on city buses was a reasonable and viewpoint-neutral based on its gen-
eral policy against political advertisements.116  The ban was thus upheld
under a reasonableness balancing approach, since the bus system was a
non-public forum.117

C. School Regulations as an Example of Non-Public Forum Analysis

Although the initial set of cases involving the government as edu-
cator did not use precise strict scrutiny, intermediate review, or reason-
ableness review terminology, the cases were decided consistent with
standard free speech doctrine.  Thus, where the regulation involved an
aspect of school life viewed as occurring in a non-public forum, such as
government control over school classrooms or school auditoriums, rea-
sonableness review has been applied.  Where the regulation involved
an aspect of school life on playgrounds or in a school lunchroom,
which are viewed more as places designated for free speech, and thus
public fora, content-neutral regulations have been subjected to inter-
mediate scrutiny, and content-based regulations have triggered strict
scrutiny.

The foundational case in the modern era regarding the constitu-
tional rights of students in school is Tinker v. Des Moines Independent
Community School District, decided in 1969.118  In that case, several stu-
dents had been disciplined for wearing black armbands in violation of
a school policy against wearing such bands.119  The Court said that
wearing black bands in protest of the Vietnam War was “symbolic
speech,” and the school could not sanction the behavior unless it “ma-
terially disrupts class work or involves substantial disorder or invasion
of the rights of others,” i.e., whether school authorities could reasona-
bly forecast “material and substantial interference with schoolwork or
discipline.”120  The Court said that to justify prohibition of a particular

116 698 F.3d 885, 892 (6th Cir. 2012).
117 Id. at 890–92 (citing Lehman v. City of Shaker Heights, 418 U.S. 298, 299–302

(1974) (finding city transit vehicles are non-public fora)).  The court distinguished
cases which had held that the exterior of city buses were designated public forums, as in
New York Magazine v. Metropolitan Transit Authority, 136 F.3d 123, 129–30 (2d Cir. 1998),
because in such cases the city accepted commercial and political ads. Id.; see also Minn.
Majority v. Mansky, 708 F.3d 1051, 1057–58 (8th Cir. 2013) (finding prohibition of
solicitation and display of political material within one-hundred feet of polling place
“reasonable” are not facially unconstitutional; treating polling place as a non-public
forum).

118 393 U.S. 503 (1969).
119 Id. at 504.
120 Id. at 511–13.
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expression having no relation to schoolwork, school officials must
show more than a desire to avoid “the discomfort and unpleasantness
that always accompany an unpopular viewpoint.”121  Applying its mate-
rial disruption test, the Court noted that only a few of the 18,000 stu-
dents in the school system wore armbands, and there was no indication
that work of any class was substantially disrupted.122  Outside class, only
a few students made hostile remarks to children who wore the arm-
bands, and there was no evidence of any threats or acts of violence on
school premises.123

Although Tinker did not use precise intermediate scrutiny lan-
guage, its requirement that the threat of disruption be “substantial” or
“material” to justify school regulation follows the requirement of inter-
mediate scrutiny that the government have an “important or substan-
tial” government interest to regulate and the government action be
“substantially related” to advancing that interest.124  That standard of
review is appropriate in Tinker because Tinker involved an attempt to
regulate the wearing of armbands even on the playground or the
lunchroom, typically viewed as public fora, based on a content-neutral,
secondary effects concern of disruption of the school’s educational
mission.

Justice Black, dissenting, said the record showed that the arm-
bands did divert students’ minds from their regular lessons and di-
verted them to thoughts about the highly emotional subject of the
Vietnam War.125  He also seemed to view Tinker as applying its ap-
proach even to aspects of regulation in the classroom, and thus was
concerned that the Court might apply the heightened Tinker standard,
and not a “reasonableness” standard, to those kinds of regulations.126

In Justice Black’s view, this case could subject all public schools to “the
whims and caprices of their loudest-mouthed, but maybe not their
brightest, students.”127  As noted in the cases discussed below, Justice
Black’s fears on this score have not materialized, and reasonableness
review is applied to school regulations of matters in the curriculum
and, typically, to matters of school dress codes or school uniforms to

121 Id. at 509.
122 Id. at 508.
123 Id.
124 See supra notes 15, 118–21 and accompanying text.
125 Tinker, 393 U.S. at 518 (Black, J., dissenting).
126 Id. at 519–20.
127 Id. at 525.
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be worn in school classrooms.128  Justice Harlan, also dissenting, would
have cast on the challengers the burden of showing that a particular
school measure was motivated by other than legitimate school con-
cerns; for example, a desire to prohibit the expression of a particular
point of view, while allowing a dominant view to be expressed is view-
point discrimination.129  This view is inconsistent with the general rule
that for cases applying intermediate scrutiny, the government bears
the burden of defending its action, rather than the challenger bearing
the burden of establishing that the action is unconstitutional.130

Where school cases involve activities focused more on curricular
matters or school-sponsored events, which are non-public forums (be-
cause schools have not opened classrooms or school-sponsored events
for generic free speech, but for speech related to the school-directed
curriculum or school-directed events) a reasonableness balancing ap-
proach is applied.  For example, in 1986, in Bethel School District No. 403
v. Fraser, the Court held that the First Amendment does not prohibit a
school district from disciplining a high school student for a “lewd”
speech at a high school assembly.131  As part of supporting a candidate
for a student government office, the speaker used phrases like, “he’s
firm in his pants, he’s firm in his shirt, his character is firm,” and he
“doesn’t attack things in spurts—he drives hard, pushing and pushing
until finally—he succeeds.”132  Chief Justice Burger wrote that the free-
dom of students to advocate unpopular and controversial views must
be balanced against society’s interest in teaching students the bounda-
ries of socially appropriate behavior.133  It was appropriate and reasona-
ble for the school to prohibit the use of vulgar terms in public

128 See infra text accompanying notes 131–42.
129 Tinker, 393 U.S. at 526 (Harlan, J., dissenting).
130 See supra text accompanying notes 15–16; United States v. Virginia, 518 U.S. 515,

533 (1996) (“The burden of justification [at intermediate review] is demanding and
rests entirely on the State.  The State must show ‘at least that the [challenged] classifica-
tion serves “important governmental objectives and that the discriminatory means em-
ployed” are “substantially related to the achievement of those objectives.”’”) (citations
omitted)).  The burden is also on the government at strict scrutiny.  Fisher v. Univ. of
Tex. at Austin, 570 U.S. __, __, 133 S. Ct. 2411, 2419 (2013) (“Strict scrutiny is a search-
ing examination, and it is the government that bears the burden . . . .’”) (citations
omitted)).  The burden is on the challenger to prove government action is unconstitu-
tional under minimum rationality review or reasonableness balancing. See supra text
accompanying notes 101–02.

131 478 U.S. 675, 677–78, 686 (1986).
132 Id. at 687 (Brennan, J., concurring).
133 Id. at 681 (majority opinion).
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discourse, particularly in an assembly where students as young as four-
teen years old were in attendance.134

A general test for the appropriate standard of review when regu-
lating behavior encompassed by the curriculum was stated in Hazelwood
School District v. Kuhlmeier.135  In sum, Justice White said that “educators
do not offend the First Amendment by exercising editorial control
over the style and content of student speech in school-sponsored ex-
pressive activities so long as their actions are reasonably related to legit-
imate pedagogical concerns.”136

These cases make clear that indecency by students in the school
environment can be sanctioned in order to advance curricular goals,
such as teaching students the boundaries of “socially appropriate be-
havior,”137 and a student newspaper supervised by faculty members can
be censored by the school to ensure that the audience is not exposed
to material, inappropriate for their level of maturity, analyzing whether
the actions of educators are “reasonably related to legitimate pedagogi-
cal concerns.”138  Reflecting a view widely shared among the lower fed-
eral courts, the Ninth Circuit held in Chandler v. McMinnville School
District that the goal of teaching students the boundaries of appropri-
ate behavior applies throughout the school grounds to any “vulgar,
lewd, obscene, or plainly offensive speech,” and thus Fraser applies to
such speech anywhere in the school.139

Consistent with the analysis of Fraser and Hazelwood, in Morse v.
Frederick, the Supreme Court indicated reasonableness review would be
applied to student speech made in the context of the non-public fo-
rum of a “school-sanctioned and school-supervised event”—here, stu-
dents being led out of the classroom to watch the Olympic Torch Relay
pass by their school—even though the speech could not be said to bear
the “imprimatur” of the school, as in Hazelwood, or was “vulgar,” as in
Fraser.140  In all three cases—Morse, Hazelwood, and Fraser—the speech
occurred in a non-public forum—the school curriculum—and thus
reasonableness review should be applied absent viewpoint discrimina-

134 Id. at 683.
135 484 U.S. 260, 266–67 (1988).
136 Id. at 273.
137 Fraser, 478 U.S. 675, 681 (1986).
138 Kuhlmeier, 484 U.S. at 273.
139 978 F.2d 524, 528–29 (9th Cir. 1992).
140 551 U.S. 393, 396–400, 405 (2007) (quoting Kuhlmeier, 484 U.S. at 271); Morse, 551

U.S. at 422 (Alito, J., concurring) (citing Fraser, 478 U.S. at 685).
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tion.  In Morse, the school had a legitimate interest in regulating
speech “at a school event, when that speech is reasonably viewed as
promoting illegal drug use.”141  A concurrence by Justices Kennedy and
Alito, whose votes were critical to make up the Morse majority, indi-
cated that where the speech is not so connected to the school curricu-
lum, and is student generated, even if in conflict with the “educational
mission” of the school, the Tinker test would still apply.142

D. Government Grants or Subsidies as Applying
Non-Public Forum Standards

When making grants, subsidies, or other aid available to individu-
als or groups to develop their own message, rather than requiring indi-
viduals be conduits for the government’s message, the Court has held
that viewpoint discrimination triggers strict scrutiny.143  For example,
in Rosenberger v. Rector and Visitors of the University of Virginia, the Court
applied strict scrutiny “when the [government] does not itself speak or
subsidize transmittal of a message it favors but instead expends funds
to encourage a diversity of views from private speakers.”144  In this case,
the University of Virginia engaged in viewpoint discrimination when it
funded printing costs for a variety of student publications, but not for
those who “manifest a particular belie[f] in or about a deity.”145  The
Court extended this principle in Legal Services v. Velasquez to a program
“designed to facilitate private speech, not to promote a governmental
message.”146  In Velasquez, the Court found viewpoint discrimination
when a government funding restriction prohibited “legal representa-
tion funded by receipts of LSC [Legal Services Corporation] moneys if
the representation involves an effort to amend or otherwise change
existing welfare law.”147  In contrast, as discussed in Part IV.A below, if

141 Morse, 551 U.S. at 403.
142 Id. at 422–23 (Alito, J., concurring).  For discussion of recent school cases strug-

gling with whether to invoke Tinker’s intermediate standard of review, or the reasona-
bleness balancing approach of Fraser/Hazelwood/Morse, and then how to apply each to
various fact patterns involving regulations of the school curriculum or school-sponsored
events, see 3 KELSO & KELSO, AMERICAN CONSTITUTIONAL LAW, supra note 59, at 175–77
& nn.36–48.

143 See, e.g., Legal Serv. Corp. v. Velazquez, 531 U.S. 533, 507 (2001); Rosenberger v.
Rector and Visitors of Univ. of Va., 515 U.S. 819, 845–46 (1995).

144 Rosenberger, 515 U.S. at 834.
145 Id. at 823.
146 Legal Serv. Corp., 531 U.S. at 542.
147 Id. at 536–37.
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the case involves pure government speech, like in Rust v. Sullivan, the
government can engage in viewpoint discrimination.148

When grants or subsidies to aid individuals in developing their
own message involve subject-matter discrimination, or content-neutral
regulations, the Court adopts a reasonableness analysis, as in National
Endowment for the Arts v. Finley.149  The standards of review in these cases
thus mirror standard non-public forum free speech analysis.  In Finley,
the Court upheld a provision in the National Foundation on the Arts
and Humanities Act of 1965 that required the National Endowment
for the Arts to ensure that “artistic excellence and artistic merit are the
criteria by which [grant] applications are judged, taking into consider-
ation general standards of decency and respect for the diverse beliefs
and values of the American public.”150  The Court said the regulation
did not involve viewpoint discrimination because “merely [taking] ‘de-
cency and respect’ into consideration . . . undercut[s] respondents’
argument that the provision inevitably will be utilized as a tool for in-
vidious viewpoint discrimination.”151  The Court concluded that “de-
cency” and “the respect for diverse beliefs” are “permissible” factors,
citing, in passing, Fraser’s reasonableness balancing approach and its
discussion of “vulgar and offensive terms in public discourse.”152  Jus-
tices Scalia and Thomas concurred, saying there is a distinction be-
tween abridging speech and funding speech.153  Funding speech leaves
free those who wish to create indecent art, and in their view is not a
regulation of speech at all.154

148 500 U.S. 173, 193 (1991); see infra text accompanying notes 155–60.
149 524 U.S. 569, 581, 583, 585 (1998).
150 Id. at 572 (quoting 20 U.S.C. § 954(d)(1) (2012)).
151 Id. at 582.
152 Id. at 584–86 (citing, inter alia, Bethel Sch. Dist. No. 403 v. Fraser, 478 U.S. 675, 683

(1986)).
153 Id. at 599 (Scalia, J., concurring).
154 Id. at 595, 599; id. at 600–01 (Souter, J., dissenting) (contending that the statute

makes clear that Congress’s purpose was viewpoint based (e.g., to prevent the funding
of art that conveys an offensive message in Congress’s judgment, as implemented by the
NEA)).
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IV. GOVERNMENT SPEECH AND GOVERNMENT REGULATIONS

OF CONDUCT

A. Pure Government Speech

1. Rust v. Sullivan Line of Cases

Although the Court’s initial decisions in the modern era upheld
government funding of speech on the questionable ground that the
funding did not involve viewpoint discrimination, subsequent deci-
sions have clarified that the government can engage in viewpoint dis-
crimination when spending its own money.  The starting point is Rust
v. Sullivan.155

Rust involved a facial challenge to federal regulations that barred
persons working for federally funded health programs from discussing
abortion as a lawful option.156  Chief Justice Rehnquist wrote for a 6-3
Court, “The Government can, without violating the Constitution, selec-
tively fund a program to encourage certain activities it believes to be in
the public interest, without at the same time funding an alternative
program which seeks to deal with the problem in another way.”157  In
so doing, the government did not unlawfully discriminate on the basis
of viewpoint; “it has merely chosen to fund one activity to the exclusion
of the other.”158  The challenged regulation was held not to violate First
Amendment rights of free speech or Fifth Amendment rights of pri-
vacy regarding abortion choice, because it left a pregnant woman with
the same choices as if the government had chosen not to operate any
public hospitals.159

The majority’s attempt to categorize the regulation in Rust v. Sulli-
van as not involving viewpoint discrimination has not withstood the
test of time.  However, the holding of Rust v. Sullivan remains good
law.  In Rosenberger v. Rector and Visitors of the University of Virginia, the
Court noted:

155 500 U.S. 173, 193 (1991).
156 Id. at 177–78.
157 Id. at 193.
158 Id.
159 Id. at 193–94, 201–03. But see id. at 204 (Blackmun, J., dissenting) (contending that

the regulation constituted a content-based regulation of speech that was also clearly
viewpoint-based).  Further, the challenged regulation had the practical effect of obliter-
ating the freedom to choose, particularly for the poor, “as surely as if it had banned
abortions outright.” Id. at 217.  Thus, for the dissent, strict scrutiny should have been
triggered in the case, and the regulation should have been declared unconstitutional.
Id. at 204, 209, 214.
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[W]e have permitted the government to regulate the content of what is
or is not expressed when it is the speaker or when it enlists private entities
to convey its own message.  In the same vein, in Rust v. Sullivan . . . [w]e
recognized that when the government appropriates public funds to pro-
mote a particular policy of its own it is entitled to say what it wishes.
When the government disburses public funds to private entities to convey
a governmental message, it may take legitimate and appropriate steps to
ensure that its message is neither garbled nor distorted by the grantee.160

Thus, in this context, viewpoint discrimination is permissible.

A similar result was reached in 2009 in Pleasant Grove City v. Sum-
mum.161 In Summum, a religious organization filed a § 1983 action
against various local officials, asserting that they had violated the Free
Speech Clause by rejecting a proposed Seven Aphorisms monument
for a local park that already contained a donated Ten Commandments
monument.162  The Court held that permanent monuments displayed
on public property typically represent government speech, and al-
though “the Free Speech Clause restricts government regulation of pri-
vate speech, it does not regulate government speech at all.”163  The
Court stated that the government need not maintain viewpoint neu-
trality in the selection of donated monuments, for “if public parks were
considered to be traditional public forums for the purpose of erecting
privately donated monuments, most parks would have little choice but
to refuse all such donations.”164

In general, in deciding whether particular speech is government
speech or the speech of a private individual, courts have examined: (1)
the central “purpose” of the program in which the speech in question
occurs; (2) the degree of “editorial control” exercised by the govern-
ment or private entities over the content of the speech; (3) the identity
of the “literal speaker;” and (4) whether the government or the private
entity bears the “ultimate responsibility” for the content of the speech,
in analyzing circumstances where both government and a private entity
are claimed to be speaking.165

160 515 U.S. 819, 833 (1995) (citations omitted).
161 555 U.S. 460, 464, 467 (2009).
162 Id. at 466.
163 Id. at 467.
164 Id. at 464, 480.
165 See, e.g., Wells v. City and Cty. of Denver, 257 F.3d 1132, 1140–41 (10th Cir. 2001)

(contending that a sign listing private sponsors of a public holiday display constituted
government speech); Knights of the Ku Klux Klan v. Curators of the Univ. of Mo., 203
F.3d 1085, 1093, 1095 (8th Cir. 2000) (determining that announcements of sponsors’
names and brief messages from sponsors on a public radio station constituted govern-
ment speech, and thus the Klan had no viewpoint discrimination complaint when they
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For example, in ACLU of Tennessee v. Bredesen, the United States
Court of Appeals for the Sixth Circuit held that Tennessee’s “Choose
Life” license plates were government speech exempt from standard
free speech analysis.166  However, other circuit courts of appeal have
held differently.167

In Walker v. Texas Division Sons of Confederate Veterans, Inc., a 5-4
Court adopted the Bredesen view that license plates are government
speech, and so government regulations—here, denying a specialized
plate featuring the Confederate battle flag—was not subject to free
speech review.168  The dissent in Walker properly observed that individ-
ually-chosen specialty license plates are not really “government
speech,” but then applied a viewpoint discrimination, strict scrutiny
analysis to hold unconstitutional the Texas ban.169  A better approach
might have been either to find that the state had a compelling govern-
ment interest not to promote the Confederate battle flag (as a symbol
of rebellion or racism), and thus uphold the regulation despite it be-
ing viewpoint discrimination, or to hold that the ban reflected a sub-
ject-matter regulation related to “decency,” as in Finley,170 and uphold
the ban under a reasonableness review for the non-public forum of
government-issued license plates.

In Alliance for Open Society International Inc. v. United States Agency for
International Development, a 2-1 panel of the United States Court of Ap-

were denied sponsorship rights); Downs v. Los Angeles Unified Sch. Dist., 228 F.3d
1003, 1012–13 (9th Cir. 2000) (determining that postings to school bulletin boards
were government speech, not private speech).

166 441 F.3d 370, 375, 380 (6th Cir. 2006).
167 See e.g., Ariz. Life Coal., Inc. v. Stanton, 515 F.3d 956, 961, 971–72 (9th Cir. 2008)

(holding that Arizona’s rejection of “Choose Life” plates constituted impermissible
viewpoint discrimination in a non-public forum, since Arizona permitted specialized
license plates as long as they were not offensive or promote discrimination, a product
brand, or a specific religion or anti-religious belief); see also Planned Parenthood of
S.C., Inc. v. Rose, 361 F.3d 786, 795, 798–99 (4th Cir. 2004) (holding that South Caro-
lina had created a limited license place forum for expression giving its own viewpoint
privilege above others). But see Choose Life Ill., Inc. v. White, 547 F.3d 853, 865–67 (7th
Cir. 2008) (determining that while non-public forum analysis did apply, the state’s re-
jection of a “Choose Life” specialty license plate was subject-matter regulation, and thus
triggered only reasonableness review under non-public forum analysis and the Seventh
Circuit viewed Illinois as excluding the “entire subject of abortion” from its license plate
program, and thus was subject-matter, not viewpoint discrimination).

168 576 U.S. __, __, 135 S. Ct. 2239, 2245–46 (2015).
169 Id. at __, 135 S. Ct. at 2254–55 (Alito, J., dissenting).  Chief Justice Roberts and

Justices Scalia and Kennedy also joined in Justice Alito’s dissent. Id. at 2254.
170 See supra text accompanying notes 149–54.
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peals for the Second Circuit ruled that a federal statute’s requirement
that any group receiving federal funds in the international fight
against AIDS have a policy “explicitly opposing prostitution” compels
speech, and thus is unconstitutional; the majority distinguished Rust v.
Sullivan on the grounds that in Rust, the strings on funding merely
required the recipient not to speak about abortion, whereas here the
strings on funding required the recipient to take a position inconsis-
tent with the speaker’s views.171  In Agency for International Development v.
Alliance for Open Society International, Inc., the Supreme Court affirmed
the Second Circuit on the independent ground that, since the speech
restriction regarding prostitution was not related to the government
program, which was about fighting HIV/AIDS, the Rust doctrine, in-
volving strings placed on funding in the context of a government pro-
gram, did not apply.172  Under standard free speech doctrine, the
content-based restriction was unconstitutional viewpoint
discrimination.

2. Government Advertising Line of Cases

In Glickman v. Wileman Bros. & Elliott, Inc., the Court upheld Cali-
fornia legislation that required growers of certain crops to pay assess-
ments that were used by the state for generic advertising of those
crops.173  The Court said this was an economic regulation and did not
abridge anyone’s right to speak.174  For the Court, Justice Stevens
pointed out that the marketing orders did not restrain anyone from
communicating any message.175  Nor did they compel “any person to
engage in any actual or symbolic speech.”176  Further, they did not re-
quire “the producers to endorse or to finance any political or ideologi-
cal views.”177  And for the most part, none of the generic advertising
conveyed any message with which the challengers disagreed.178  They

171 651 F.3d 218, 224 (2d Cir. 2011) (quoting 22 U.S.C. § 7631(f) (2012)), en banc
review denied, 678 F.3d 127, 128 (2d Cir. 2012).

172 570 U.S. __, __, 133 S. Ct. 2321, 2330–32 (2013).  The dissent viewed the string on
funding as part of the program, and thus constitutional under Rust, discussed supra text
accompanying notes 155–60, even if viewpoint discriminatory. Id. at 2332–33 (Scalia, J.,
dissenting).

173 521 U.S. 457, 460, 473 (1997).
174 Id. at 470, 477.
175 Id. at 469.
176 Id.
177 Id. at 469–70.
178 Id. at 470.
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complained of having less money for their own advertising.179  But Jus-
tice Stevens said that is equally true of assessments to cover employee
benefits, inspection fees, or any other activity authorized by a market-
ing order.180

The Glickman case was narrowly interpreted and distinguished in
United States v. United Foods, Inc.181  In this case, the Court struck down a
federal program that mandated assessments on handlers of fresh
mushrooms to fund, for the most part, generic advertising to promote
mushroom sales.182  The majority opinion by Justice Kennedy acknowl-
edged that the case was similar to Glickman in that: (1) the program
did not impose restraints on the freedom of any producer to commu-
nicate any message to any audience; (2) no person was compelled to
engage in any actual or symbolic speech; and (3) producers were not
compelled to endorse or finance any political or ideological views.183

However, for Justices Kennedy and Stevens, who switched sides from
their votes in Glickman, that case was distinguishable on the ground
that the tree fruits involved in that case were marketed pursuant to
detailed marketing orders that had displaced many aspects of indepen-
dent business activity.  The mandated participation in an advertising
program was part of a valid scheme of economic regulation.  Here, in
contrast, almost all of the funds collected were for one purpose: ge-
neric advertising.  Because it had not been raised below, the Court did
not consider an alternative argument that its advertising was govern-
ment speech that could be upheld under Rust v. Sullivan.184

Reliance on the speech being government speech was the basis of
the 2005 decision of Johanns v. Livestock Marketing Ass’n.185  In Johanns,
the government imposed an assessment on cattle sales and used the
money to fund generic advertisements, which usually said, “Beef.  It’s

179 Id.
180 Id. at 470, 476 (citing Lehnert v. Ferris Faculty Ass’n, 500 U.S. 507, 527–29 (1991)).

But see id. at 480–81 (Souter, J., dissenting) (discussing and concluding that compelling
speech officially is just as suspect as suppressing it, and should typically be given the
same level of scrutiny); see also id. at 491–92 (Souter, J., dissenting) (discussing that this
case involved commercial speech, and calls for the intermediate scrutiny used in Central
Hudson, discussed infra text accompanying notes 496–98); id. at 504–05 (Thomas, J.,
dissenting) (contending that strict scrutiny should apply to all content-based regula-
tions of commercial speech)).

181 533 U.S. 405, 411 (2001).
182 Id. at 408–09.
183 Id. at 411.
184 Id. at 416–17.
185 544 U.S. 550, 553, 562 (2005).
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What’s for Dinner.”  The ads usually bore the attribution, “Funded by
America’s Beef Producers.”186  In an opinion by Justice Scalia, a major-
ity of the Court upheld the law on the ground that the message, set out
in the beef promotions, was from beginning to end a message estab-
lished by the federal government, although some ideas for ads were
submitted by a private advisory board.187  Justice Scalia noted that citi-
zens have no First Amendment right not to fund government speech
through general taxes or targeted assessments, and that when “the gov-
ernment sets the overall message to be communicated and approves
every word that is disseminated, it is not precluded from relying on the
government speech doctrine merely because it solicits assistance from
nongovernmental sources in developing specific messages.”188  Follow-
ing Johanns, the Supreme Court remanded a number of cases to lower
courts to reconsider their decisions in light of Johanns.  Lower courts
followed the Johanns precedent in those reconsidered cases.189

A related case in this series is Board of Regents of University of Wiscon-
sin System v. Southworth.190  There, the Court upheld a mandatory stu-
dent activity fee that was used in part to support student organizations
engaging in political or ideological speech, so long as there was view-
point neutrality.191  Justice Kennedy said for the Court, “When a univer-
sity requires its students to pay fees to support the extracurricular

186 Id. at 555.
187 Id. at 563.
188 Id. at 562.  Justices Breyer and Ginsburg concurred in the result, voting, as they did

in United Foods, to view this as a standard economic regulation not warranting First
Amendment scrutiny. Id. at 569 (Breyer, J., concurring); id. at 569–70 (Ginsburg, J.,
concurring in the judgment).  Justice Souter dissented in the case, joined by Justices
Stevens and Kennedy. Id. at 570 (Souter, J., dissenting).  In their view, a compelled
subsidy should not be justified as a government speech program similar to Rust v. Sulli-
van, 500 U.S. 173 (1991), unless the government clearly put the speech forward as its
own. Id. at 580.  This was not true here on the face of the statute, which did not require
the ads to show any sign of speech by the government, or as applied, because the ads
did not in fact show any such sign and were misleading as to their origin. Id.

189 See, e.g., Cochran v. Veneman, 359 F.3d 263, 279–80 (3d Cir. 2004) (finding
mandatory assessments on milk producers to finance generic “Got Milk?” advertising
unconstitutional based on United Foods), vacated, 544 U.S. 1058 (2005), rev’d, No. 02-CV-
00529, 2005 WL 2755711 (3d Cir. 2005) (finding government program constitutional in
light of Johanns); Pelts & Skins, LLC v. Landreneau, 365 F.3d 423 (5th Cir. 2004) (find-
ing mandatory assessment on harvested alligator skins to finance generic advertising of
alligator products unconstitutional), vacated, 544 U.S. 901, 1058 (2005), remanded, 448
F.3d 743 (5th Cir. 2006) (remanding to the district court to develop evidence regarding
the extent of government control over the speech in the case).

190 529 U.S. 217 (2000).
191 Id. at 221.
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speech of other students, all in the interest of open discussion, it may
not prefer some viewpoints to others.”192  Since the government in this
case was not advancing its own message, but expending funds to
“faciliat[e] the free and open exchange of ideas by, and among, its
students,”193 the Rosenberger line of cases controlled, not Rust or
Johanns.194  The Court remanded a referendum aspect of the univer-
sity’s program, explaining it was not clear how allowing a vote of the
student body to control the funding of particular grants could protect
viewpoint neutrality.195

B. Government Regulations of Conduct

By its terms, the First Amendment proscribes only governmental
regulations “abridging the freedom of speech,” not conduct.196  Gov-
ernmental regulations of conduct, therefore, are outside of the ambit
of the First Amendment.  In determining whether the regulation is
one of speech or conduct, the Court has noted that “symbolic speech”
is protected by the First Amendment.197  “Symbolic speech” exists
where conduct is not “pure speech,” such as talking, writing, or wear-
ing informative clothing, but is nevertheless intended to be expressive
and conveys a message reasonably likely to be understood.198  Case ex-
amples of symbolic conduct include burning a flag or cross to convey a
particular message.199  While criminalizing the “symbolic expression”
triggers a free speech analysis, a regulation of conduct alone, such as
applying a trespass statute to a person who entered on someone else’s
property to burn a cross, would pose no First Amendment problems.

Sometimes, it is not so clear whether the regulation is one of
speech or conduct.  For example, the Court held in Dallas v. Stanglin
that “recreational dancing” by patrons of a dance hall was not expres-
sive activity, but mere conduct, and thus a city ordinance that re-
stricted admission to certain dance halls to persons between fourteen

192 Id. at 233.
193 Id. at 229, 233 (citing Rosenberger v. Rectors and Visitors of Univ. of Va., 515 U.S.

819 (1995)); see supra text accompanying notes 144–45.
194 See Rosenberger, 515 U.S. 819 (1995). But see Rust v. Sullivan, 500 U.S. 173 (1991);

Johanns v. Livestock Mktg. Ass’n, 544 U.S. 550 (2005).
195 Bd. of Regents of Univ. of Wis. Sys., 529 U.S. at 232.
196 U.S. CONST. amend. 1.
197 United States v. O’Brien, 391 U.S. 367, 376 (1968).
198 Tinker v. Des Moines Indep. Comm. Sch. Dist., 393 U.S. 503, 505–06 (1969).
199 See, e.g., Virginia v. Black, 538 U.S. 343, 358 (2003) (burning a cross is “symbolic

speech”); United States v. O’Brien, 391 U.S. 367, 377–78 (1968) (burning draft card to
protest the Vietnam War is “symbolic speech”).
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and eighteen years old, to protect teenagers, did not raise First Amend-
ment issues concerning the freedom of association rights of persons
between fourteen and eighteen to associate with persons outside that
age group.200  In contrast, in Barnes v. Glen Theatre, Inc., the Court held
that a statute barring public nudity applied to nude dancing by per-
formers at an adult entertainment establishment was expressive activity
because part of the purpose of the performance was “erotic expres-
sion”; focused more on literalism than purpose, Justice Scalia said the
First Amendment did not apply, since nude dancing literally was not
symbolic speech, but conduct.201

In a recent court of appeals case, the Ninth Circuit held in Pickup
v. Brown that a California law banning state-licensed mental health
providers from treating patients under eighteen years old with “sexual
orientation change efforts” was a regulation of conduct, not speech.202

Similarly, the Fourth Circuit held in United States v. Hassen that an
agreement to provide material support to terrorism was not protected
speech, but conduct used to show conspiracy to commit illegal acts.203

V. SPEECH TRIGGERING LIMITED FIRST AMENDMENT REVIEW

The Court has identified certain categories of speech that, as tra-
ditionally defined, are not protected by the First Amendment.  The
four basic categories of such speech involve advocacy of illegal con-
duct, fighting words, obscenity, and indecency involving the use of
children.204  While libel was also historically viewed as an additional cat-
egory of “unprotected” speech, libelous speech has been entitled to
some First Amendment protection since New York Times Co. v. Sullivan
in 1964.205  In addition, while historically commercial speech received
no First Amendment protection, since 1976, truthful, lawful represen-
tations involving commercial speech are provided First Amendment
protection under the Central Hudson test for commercial speech.206

200 490 U.S. 19, 24–25 (1989); see also Willis v. Town of Marshall, 426 F.3d 251, 261,
264 (4th Cir. 2005) (holding lewd recreational dancing at a community center not enti-
tled to First Amendment protection, but discriminatory enforcement may trigger Equal
Protection complaint).

201 501 U.S. 560, 565–66 (1991); id. at 572 (Scalia, J., concurring).
202 740 F.3d 1208, 1214–15 (9th Cir. 2014) (en banc hearing denied).
203 742 F.3d 104, 127–28 (4th Cir. 2014).
204 See infra text accompanying notes 213–315 (discussing advocacy of illegal conduct);

316–24 (addressing fighting words); 325–72 (addressing obscenity); 373–427 (discuss-
ing indecency involving the use of children).

205 See infra text accompanying notes 431–47.
206 See infra text accompanying notes 511–24.
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The Court has sometimes stated that all these categories of “un-
protected” speech are not protected at all by the First Amendment.207

For example, prior to the modern era, in 1942, in Chaplinsky v. New
Hampshire, a case involving fighting words, the Court noted the
following:

There are certain well-defined and narrowly limited classes of speech, the
prevention and punishment of which has never been thought to raise any
Constitutional problem.  These include the lewd and obscene, the pro-
fane, the libelous, and the insulting or ‘fighting’ words—those which by
their very utterance inflict injury or tend to incite an immediate breach of
the peace.  It has been well observed that such utterances are no essential
part of any exposition of ideas, and are of such slight social value as a step
to truth that any benefit that may be derived from them is clearly out-
weighed by the social interest in order and morality.208

In 1992, that perspective was clarified in R.A.V. v. City of St. Paul.209

Writing for the Court, Justice Scalia noted that such statements are not
literally true.210  He stated,

What they mean is that these areas of speech can, consistently with the
First Amendment, be regulated because of their constitutionally proscribable
content . . . not that they are categories of speech entirely invisible to the
Constitution, so that they may be made the vehicles for content discrimi-
nation unrelated to their distinctively proscribable content.211

Noting the presumptive invalidity of content-based regulations on
speech, Justice Scalia said that this principle applied to impose a view-
point discrimination limit on these kinds of proscribable speech.212

A. Advocacy of Illegal Conduct

There are four kinds of cases that generally fall under the category
of speech involving the advocacy of illegal conduct.  The classic case
involves advocacy by a speaker to a group at a demonstration, or the
distribution of leaflets or other literature, advocating lawless action.213

207 See, e.g., Schenck v. United States, 249 U.S. 47 (1919) (upholding punishments for
sending intimidating letters to recruit citizens to fight abroad); Watts v. United States,
394 U.S. 705 (1969) (discussing verbal threats as constitutionally protected); Near v.
Minnesota, 283 U.S. 697 (1931) (holding that obscenity is not protected by prior re-
straint); Ashcroft v. Free Speech Coal., 535 U.S. 234 (2002) (assessing the constitution-
ality of the Child Pornography Prevention Act of 1996).

208 315 U.S. 568, 571–72 (1942).
209 505 U.S. 377, 383 (1992).
210 Id.
211 Id. at 383–84.
212 Id. at 382.
213 See infra text accompanying notes 217–52.
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A second kind of case involves advocacy where the speaker indicates a
possible intent to commit violence.  The Court has defined these cases
as those where the speaker’s statement indicates a “true threat” to com-
mit violence.214  A third kind of case involves speech concerning vio-
lence done in the context of ongoing illegal actions.  These cases
involve application of special “hate crimes” statutes that make the re-
lated speech a crime independent of the ongoing illegal action.215  Fi-
nally, some statutes or government regulations have attempted to
regulate or ban certain kinds of “hate speech” where no other illegal
or violent conduct was taking place.216

1. Advocacy of Illegal Conduct by Others

In 1919, in Schenck v. United States, the Court upheld punishment
for distributing circulars urging conscripts not to submit to intimida-
tion and saying the United States had no power to send citizens abroad
to fight.217  In oft-quoted language, Justice Holmes said, “[T]he ques-
tion in every case is whether the words used are used in such circum-
stances and are of such a nature as to create a clear and present danger
that they will bring about the substantive evils that Congress has a right
to prevent.”218  In 1941, the Court took a step toward firmly accepting
the clear and present danger test when, in Bridges v. California, the
Court set aside the contempt fine imposed on Harry Bridges and a
newspaper for publications that tended to interfere with the fair and
orderly administration of justice.219  Justice Black said that the Holmes
test amounted to a working principle that, at a minimum, “the substan-
tive evil must be extremely serious and the degree of imminence extremely
high before utterances can be punished.”220  In fact, this phrasing was a
step beyond the language adopted by Justices Holmes and Brandeis in
Whitney v. California for regulation to be a clear and present danger
under the Schenck test, which only required that the threat be “relatively
serious” and “imminent.”221

The Court took a step backwards in 1951, in Dennis v. United States,
when a plurality characterized the situation as one involving a party

214 See infra text accompanying notes 217–90.
215 See infra text accompanying notes 291–301.
216 See infra text accompanying notes 302–15.
217 249 U.S. 47, 51–52 (1919).
218 Id. at 52.
219 314 U.S. 252, 263 (1941) (emphasis added).
220 Id.
221 274 U.S. 357, 376–77 (1927) (Brandeis, J., concurring).
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designed and dedicated to the overthrow of the Government, the
Communist Party, in the context of world crises.222  The Smith Act was
held validly applicable to convict the leaders of the Communist Party
for advocating violent overthrow with intent to cause it as soon as cir-
cumstances permit because “the gravity of the ‘evil,’ discounted by its
improbability, justifies such invasion of free speech as is necessary to
avoid the danger.”223  The plurality opinion said that neither Holmes
nor Brandeis ever envisioned that their test should be an absolute, ap-
plied without regard to its reasons.224  Justice Frankfurter agreed,
where the type of speech ranks low in the scale of values.225  Adopting
an even more extreme limitation on the clear and present danger test,
Justice Jackson wrote that he would use a clear and present danger test
only for street corner cases, leaving the problem to the executive and
legislative branches for larger, organized conspiracies.226  Justices Black
and Douglas, dissenting, would require, as did Holmes, that some im-
mediate injury to society be imminent.227

More vigorous protection of free speech is evident in cases since
1954.  In 1957, the Court cautioned in Yates v. United States that advo-
cacy of overthrow as a doctrine, divorced from efforts to instigate ac-
tion, is protected by the Constitution, even if there is evil intent.228

Thus, the Smith Act was read to apply only where there is incitement
to illegal action and a sufficient orientation toward action that it likely
will occur.229  The Court read Dennis as holding that even incitement is
protected unless the group being indoctrinated is of sufficient size and
cohesiveness, is sufficiently oriented towards action, and other circum-
stances reasonably justify apprehension that action will occur.230  In
1961, the Court imposed, in Scales v. United States, rigorous proof re-
quirements for punishing membership in the Communist Party.231

The member must be active, know of the party’s illegal advocacy, and

222 341 U.S. 494, 495–98 (1951) (plurality opinion).  Chief Justice Vinson wrote for
the plurality. Id. at 494.  Justices Reed, Burton, and Minton joined it. Id. Justice Clark
took no part in the consideration or decision of the case. Id. at 517.

223 Id. at 510.
224 Id. at 508.
225 Id. at 544–45 (Frankfurter, J., concurring).
226 Id. at 568 (Jackson, J., concurring).
227 Id. at 580 (Black, J., dissenting); id. at 585 (Douglas, J., dissenting).
228 354 U.S. 298, 318 (1957).
229 Id. at 319–20.
230 Id. at 321.
231 367 U.S. 203, 229 (1961).
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have a specific intent to bring about overthrow as speedily as circum-
stances permit.232

In 1964, addressing itself to the value of political speech, the
Court said in New York Times Co. v. Sullivan that the First Amendment
reflects a “profound national commitment” to the principle that “de-
bate on public issues should be uninhibited, robust, and wide-open.”233

Consistent with such a commitment, the Court formulated in 1969 a
new test for regulating the advocacy of illegal action.234  In Brandenburg
v. Ohio, the Court held that a state may not proscribe advocacy of force
or law violation except where such advocacy is “directed to inciting or
producing imminent lawless action and is likely to incite or produce
such action.”235

The Court applied the Brandenburg test in Hess v. Indiana.236  In
Hess, the Court set aside a conviction for disorderly conduct based
upon the fact that defendant, an anti-war demonstrator who, with his
companions, had been moved off a street by the sheriff and said in a
loud voice, “We’ll take the fucking street later.”237  In a 6-3 per curiam
opinion, the Court noted, “At best, however, the statement could be
taken as counsel for present moderation; at worst, it amounted to
nothing more than advocacy of illegal action at some indefinite future
time.”238  Thus, although the words might tend to lead to violence, this
did not satisfy the requirement that advocacy be directed at inciting or
producing imminent lawless action that is likely to be produced.239

Also, no imminence was found in Cohen v. California.240  In Cohen,
the Court reversed a conviction for disorderly conduct.241  In a corridor
outside a courtroom, the defendant wore a jacket, which bore the
words “Fuck the Draft.”242  The Court said that so long as there is no
showing of intent to incite disobedience to or disruption of the draft,

232 Id. at 229–30.
233 N.Y. Times Co. v. Sullivan, 376 U.S. 254, 270 (1964).
234 See Brandenburg v. Ohio, 395 U.S. 444, 448 (1969).
235 Id. at 447.
236 Hess v. Indiana, 414 U.S. 105, 108 (1973) (citing Brandenburg, 395 U.S. at 447).
237 Id. at 107.
238 Id. at 108.
239 Justice Rehnquist, dissenting with Chief Justice Burger and Justice Blackmun, said

the Court had exceeded the proper scope of judicial review in not considering the
evidence in the light most favorable to the appellee state.  Id. at 111–12 (Rehnquist, J.,
dissenting).

240 403 U.S. 15, 18 (1970) (citing Yates v. United States, 354 U.S. 298 (1957)).
241 Id. at 26.
242 Id. at 16.
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defendant could not, consistently with the First Amendment, be pun-
ished for asserting his opposition to the draft.243  The word was not an
obscenity since it was in no sense erotic.244  It could not be regarded as
fighting words, since no individual could have found it to be a personal
insult.245

Since 1986, the Court has not decided a major case on advocacy of
illegal conduct.  Most of the post-1986 cases on political speech have
involved the question of whether a standard lower than strict scrutiny
should be applied because the speech was possibly uttered in a non-
public forum, or because of audience reactions, e.g., where a case
might involve fighting words.246  The Court has said a number of times,
as in Boos v. Barry, that if the Brandenburg test for which speech consti-
tutes “advocacy of illegal conduct” is not met, then “content-based re-
strictions on political speech in a public forum” are given strict
scrutiny, i.e., the government must show “that the ‘regulation is neces-
sary to serve a compelling state interest and that it is narrowly drawn to
achieve that end.’”247  In passing, Justice Thomas noted in Lorillard To-
bacco Co. v. Reilly that regulations banning tobacco ads within 1,000 feet
of schools or playgrounds, as part of an effort to proscribe solicitation
for unlawful conduct, the sale of cigarettes to minors, “clearly fail the
Brandenburg test” as not involving speech likely to incite imminent law-
less action of cigarette purchases by minors.248

Because the Court has not had a recent major case on the advo-
cacy of illegal conduct, possible limits on a Brandenburg analysis for
larger, organized conspiracies, rather than street corner cases, as sug-
gested by Justice Jackson in his concurrence in Dennis, have not been
tested.  Thus, it is unresolved whether Brandenburg would be applied to
groups, including terrorist groups, better organized and more effective
than the Communist Party, whose members in retrospect posed not as
great an internal threat to the stability and security of the United States
during the 1950s as was feared at the time.  Similarly, although the
Brandenburg rule would likely apply, it is unresolved whether Branden-
burg would be used in a prosecution involving religious speech advocat-

243 Id. at 18 (citing Yates, 354 U.S. at 298).
244 Id. at 20.
245 Id.
246 Boos v. Barry, 485 U.S. 312, 321 (1983).
247 Id. (quoting Perry Educ. Ass’n v. Perry Local Educators’ Ass’n, 460 U.S. 37, 45

(1983)).
248 Lorillard Tobacco Co. v. Reilly, 533 U.S. 525, 579 (2001) (Thomas J., concurring in

part and concurring in the judgment).



\\jciprod01\productn\E\ELO\8-2\ELO205.txt unknown Seq: 40 16-MAY-16 13:17

330 Elon Law Review [Vol. 8: 291

ing the violent overthrow of government, such as a cleric’s speech or
sermons regarding jihad, that went beyond mere abstract doctrine and
was directed to advocacy of action.249  A statute banning “material sup-
port” to terrorist groups, including “advice” or “personnel,” but per-
mitting “independent advocacy,” was upheld in Holder v. Humanitarian
Law Project, not under Brandenburg, but as meeting strict scrutiny
review.250

Even more so than in cases of speech by terrorists, it is likely that
Brandenburg supplies the relevant precedent for cases of “media-in-
spired violence,” whether based on a movie or a violent video game.
For example, in Byers v. Edmondson, the producers of the film Natural
Born Killers were not held liable for distributing a film which
“glorif[ied]” violence and treated “individuals who commit such vio-
lence as celebrities and heroes,” because no intent to cause immediate
harm could be shown under Brandenburg.251  In contrast, in Rice v. Pala-
din Enterprises, Inc., liability was found against a publisher of a book
entitled Hit Man, which offered detailed instructions on how to com-
mit a contract murder, because the publisher had “the intent that the
book would immediately be used by criminals.”252

249 See John Alan Cohan, Seditious Conspiracy, the Smith Act, and Prosecution for Religious
Speech Advocating the Violent Overthrow of Government, 17 ST. JOHN’S J. LEGAL COMM. 199,
205 (2003).

250 Holder v. Humanitarian Law Project, 61 U.S. 1, 8–9, 11–12 (2010) (quoting 18
U.S.C. §§ 2339(b)(1), 805(a)(2)(B) (2012)).

251 Byers v. Edmonson, 712 So. 2d 681, 685 (La. App. 1 Cir. May 15, 1998); see also
Brown v. Entm’t Merchs Ass’n, 564 U.S. __, __, 131 S. Ct. 2729, 2742 (2011) (finding a
state ban on selling violent videos games to children unconstitutional under a strict
scrutiny analysis); Interactive Digital Software Ass’n v. St. Louis Cty., 329 F.3d 954, 958,
959 (8th Cir. 2003) (finding an ordinance making it unlawful to distribute graphically
violent video games to minors without parental consent unconstitutional, since no “im-
minent” incitement to violence, and under standard First Amendment doctrine the
state did not establish that its compelling interest in protecting the psychological well-
being of minors was “real, not merely conjectural”) (quoting Turner Broad. Sys., Inc. v.
FCC, 512 U.S. 622, 664 (1994)); Herceg v. Hustler Magazine, Inc., 814 F.2d 1017, 1030
(5th Cir. 1987) (finding no liability against Hustler for publishing article on autoerotic
asphyxiation found on floor beneath fourteen-year-old found hanging in his closet);
Olivia N. v. Nat’l Broad. Co., 126 Cal. App. 3d 488, 496 (Cal. Ct. App. 1981) (finding no
liability against NBC for showing movie, Born Innocent, that depicted a rape scene using
a “plumber’s helper,” when copy-cat teenage boys soon thereafter raped a nine-year-old
girl in the same fashion).

252 Rice v. Paladin Entm’t., 128 F.3d 233, 248 (4th Cir. 1997); see also United States v.
Freeman, 761 F.2d 549, 552 (9th Cir. 1985) (holding defendant could be held crimi-
nally liable for counseling tax evasion at seminars held in protest of tax laws). See gener-
ally Eugene Volokh, Crime-Facilitating Speech, 57 STAN. L. REV. 1095 (2005); Rodney A.
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2. “True Threats”

A second kind of case involving advocacy of illegal conduct occurs
where the speaker indicates an intent for the speaker to commit vio-
lence, rather than advocating for third parties to commit violence, as
in Brandenburg.  The Court has defined these cases as involving
whether the speaker’s statement indicates a “true threat” to commit
violence.

A case where a “true threat” was not found is Watts v. United
States.253  This case involved a demonstrator in Washington, D.C., pro-
testing the draft in 1966, who yelled out, “And now I have already re-
ceived my draft classification as 1A—and I have got to report for my
physical this Monday coming.  I am not going.  If they ever make me
carry a rifle the first man I want to get in my sights is L.B.J.”254  Inter-
preting a statute that embodied the constitutional requirement of a
“true threat” for the government to regulate, the Court stated,

But whatever the “willfulness” requirement implies, the statute initially
requires the Government to prove a true “threat.”  We do not believe that
the kind of political hyperbole indulged in by petitioner fits within that
statutory term. . . . .  We agree with petitioner that his only offense here
was “a kind of very crude offensive method of stating a political opposi-
tion to the President.”255

In applying the “true threat” test, the courts have adopted an ob-
jective test that focuses on whether a reasonable person would inter-
pret the threat as a serious expression of an intent to cause a present
or future harm.256  However, there is a split among the courts in deter-
mining from whose viewpoint the statement should be interpreted.
Some courts ask whether a reasonable person standing in the shoes of
the speaker would foresee the recipient and perceive the statement as
a threat,257 whereas others ask how a reasonable person standing in the
recipient’s shoes would view the threat.258

Those courts that adopt the speaker’s viewpoint have noted:

Smolla, Should the Brandenburg v. Ohio Incitement Test Apply in Media Violence Tort Cases,
27 N. KY. L. REV. 1 (2000).

253 394 U.S. 705, 708 (1969).
254 Id. at 706.
255 Id. at 708.
256 See United States v. Miller, 115 F.3d 361, 363 (1997) (citing United States v. Smith,

928 F.2d 740, 741 (6th Cir. 1991)).
257 See infra text accompanying note 259.
258 See infra text accompanying notes 260–62.
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This standard not only takes into account the factual context in which the
statement was made, but also better avoids the perils that inhere in the
“reasonable-recipient standard,” namely that the jury will consider the
unique sensitivity of the recipient.  We find it particularly untenable that,
were we to apply a standard guided from the perspective of the recipient,
a defendant may be convicted for making an ambiguous statement that
the recipient may find threatening because of events not within the
knowledge of the defendant.259

On the other hand, if the concern is to “protect[ ] individuals
from the fear of violence” and “from the disruption that fear engen-
ders,” as stated by the Supreme Court in Virginia v. Black,260 the per-
spective of recipients seems the better perspective.  Under that
perspective, courts have set forth “a nonexhaustive list of factors rele-
vant to how a reasonable recipient would view the purported threat.”261

Those factors include: 1) the reaction of those who heard the alleged
threat; 2) whether the threat was conditional; 3) whether the person who
made the alleged threat communicated it directly to the object of the
threat; 4) whether the speaker had a history of making threats against the
person purportedly threatened; and 5) whether the recipient had a rea-
son to believe that the speaker had a propensity to engage in violence.”262

Such factors should diminish the threat that the analysis will focus on a
“uniquely sensitive” recipient, but rather on a reasonable recipient of
the speech.

In most circumstances, of course, either test will yield the same
result in practice, since both focus on objective evidence regarding the
individual’s speech.  As the Eighth Circuit Court of Appeals noted,
“the result will differ only in the extremely rare case when a recipient
suffers from some unique sensitivity and that sensitivity is unknown to
the speaker.”263  In addition, the Ninth Circuit has noted that even
under the speaker’s viewpoint standard

“[a]lleged threats should be considered in light of their entire factual
context, including the surrounding events and the reaction of the listen-
ers.”  ‘So long as the threat on its face and in the circumstances in which
it is made is so unequivocal, unconditional, immediate and specific . . . as
to convey a gravity of purpose and imminent prospect of execution, the
statute may properly be applied.’264

259 United States v. Fulmer, 108 F.3d 1486, 1491 (1st Cir. 1997).
260 538 U.S. 343, 360 (2003) (citations omitted).
261 Doe v. Pulaski Cty. Special Sch. Dist., 306 F.3d 616, 623 (8th Cir. 2002).
262 Id. at 623.
263 Id.  For discussion of the “true threat” test generally, see Jennifer Rothman, Freedom

of Speech and True Threats, 25 HARV. J.L & PUB. POL’Y 283, 303 (2011).
264 Lovell v. Poway Unified Sch. Dist., 90 F.3d 367, 372 (9th Cir. 1996) (citations

omitted).
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In Elonis v. United States, while avoiding the constitutional issue of what
is required to be a “true threat,” the Court held that 18 U.S.C.
§ 875(c), which makes it a federal crime to transmit in interstate com-
merce “any communication containing any threat . . . to injure the
person of another,” requires that the defendant have “subject intent”
to issue a threat or “know” communication would be viewed as a
threat; the Court left unanswered whether “reckless disregard” of how
the speech could be viewed by others would count as “knowledge.”265

In reaching this decision, the Court overruled the Third Circuit’s view
that it was sufficient under the statute to show that defendant’s
Facebook page about murdering his estranged wife, massacring a class
of kindergartners, and slitting an FBI agent’s throat would be viewed
by a “reasonable observer” as a true threat, regardless of whether de-
fendant’s “subject intent” was to cause fear.266

Courts have had to face whether speech represents a “true threat”
in a variety of circumstances.267  While the issue is not without dispute,
the better argument is that, to constitute a “true threat,” the speaker
must threaten that the speaker will cause the harm, or someone with
whom the speaker controls, directs, or otherwise is involved in a conspiracy.
If the speaker merely advocates violence by others, that speech should
be governed by the Brandenburg test regarding the advocacy of illegal
conduct.268  For example, in Virginia v. Black, the Supreme Court ap-
plied the “true threat” analysis because the relevant statute made it a
crime “for any person or persons, with the intent of intimidating any per-

265 Elonis v. United States, 575 U.S. __, __, __, __, 135 S. Ct. 2001, 2004, 2011, 2017–18
(2015) (citations omitted).

266 Id. at __, __, 135 S. Ct. at 2006, 2013, rev’g, 730 F.3d 1293 (11th Cir. 2013).
267 See, e.g., United States v. Alaboud, 347 F.3d 1293, 1298 (11th Cir. 2003) (holding

that threats to Jewish lawyer and his law firm by former, disgruntled Iraqi client, includ-
ing statements you “will burn” and “ax and sledgehammers would be used to make
justice,” held to constitute a “true threat”); United States v. Hanna, 293 F.3d 1080, 1082,
1087 (9th Cir. 2002) (remanding for new trial on true threat issue for handwritten
words, drawings, and other notes, such as “Kill the Beast,” referring to President Clin-
ton and his pro-choice selection of Ruth Bader Ginsburg to be on the Supreme Court);
Nat’l Org. for Women, Inc. v. Scheidler, 267 F.3d 687, 702 (7th Cir. 2001) (holding that
abortion protestors who had physically assaulted abortion clinic staff, and destroyed
some clinic property, including medical equipment, made “true threats” when they sent
letters to other clinics saying they would be subjected to similar attacks); United States
v. Landham, 251 F.3d 1072, 1084 (6th Cir. 2001) (holding that a sequence of harassing
statements made by estranged husband, including that wife will not get to raise the
children, was not a true threat, as there was no communication of intent to kidnap
children or physically harm wife).

268 See supra text accompany notes 235–52.
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son or group of persons, to burn, or cause to be burned, a cross on the
property of another, a highway or other public place.”269  This is consis-
tent with the test for the “true threat” in Black that “the speaker means
to communicate a serious expression of an intent to commit an act of
unlawful violence to a particular individual or group of individuals.”270

This requires that the “speaker . . . commit an act,” not some third
party.271

Despite this analysis, it has been suggested that as long as a reason-
able person would perceive that a threat has been made, a true threat
exists no matter who would carry out the threat.272  This has been par-
ticularly suggested for threats made on the Internet because “the
unique characteristics of the Internet blur the distinction between
threats and incitement by allowing speakers to threaten by incite-
ment—that is, creating fear by increasing the likelihood of ensuing
violence without actually threatening to carry out the violence them-
selves.”273  While no Supreme Court case supports this theory, a case
used to support the theory is the Ninth Circuit’s en banc opinion in
Planned Parenthood v. American Coalition of Life Activists (ACLA).274  This
case involved the posting, on an Internet website, the names and ad-
dresses of doctors performing abortions, with context suggesting harm
be done.275  While superficially this case may suggest that advocating
that third persons do harm to these doctors could constitute a “true
threat,” in fact the Ninth Circuit did find a direct connection between
the website and harm to doctors sufficient to satisfy a “harm, or caused
to be harmed” analysis, as in Black.276  The Justices in dissent in Planned
Parenthood similarly noted, “Although the majority’s definition does
not specify who is to inflict the threatened harm, use of the active verb
‘inflict’ rather than a passive phrase, such as ‘will be harmed,’ strongly
suggests that the speaker must indicate he will take an active role in the

269 538 U.S. 343, 348 (2003) (citation omitted) (emphasis added).
270 Id. at 359.
271 Id.
272 Scott Hammack, The Internet Loophole: Why Threatening Speech On-Line Requires a Mod-

ification of the Courts’ Approach to True Threats and Incitement, 36 COLUM. J.L. SOC. PROB.
65, 67 (2002).

273 Id.; see also Thomas E. Crocco, Inciting Terrorism on the Internet: An Application of
Brandenburg to Terrorist Websites, 23 ST. LOUIS U. PUB. L. REV. 451, 456 (2004).

274 Planned Parenthood v. Am. Coal. of Life Activists, 290 F.3d 1058, 1063 (9th Cir.
2002).

275 Id. at 1062.
276 Id. at 1086.
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inflicting.”277  Academic commentary also supports the view that this
requirement is an integral component of “true threat” analysis.278  Fur-
ther, the Supreme Court has squarely rejected in the context of child
pornography the view that different First Amendment standards
should apply for speech on the Internet.279  After an extensive review of
the Internet, the Court stated, without dissent, in Reno v. ACLU, “[O]ur
cases provide no basis for qualifying the level of First Amendment scru-
tiny that should be applied to this medium.”280

Recent cases of “true threats” include United States v. Dillard.281

The district court concluded in Dillard that a Kansas woman’s letter,
meant to dissuade a doctor from providing abortion services, which
used language threatening the doctor with statements such as “[w]e
will not let this abomination continue,” raised a triable issue of fact of
whether the statements constituted a true threat.282  The court noted
that the doctor was receiving training to provide abortion services after
her friend, Dr. George Tiller, a prominent provider of abortion ser-
vices, had been killed by an anti-abortion activist.283  Another “true
threat” case occurred in United States v. Turner.284  In this case, a blogger
was unhappy with the Seventh Circuit’s decision in NRA of America v.
City of Chicago, which held that the Second Amendment was not incor-
porated into the Fourteenth Amendment Due Process Clause, and
thus applicable against the states, a decision later reversed by the Su-

277 Id. at 1089 (Kozinski, J., dissenting).  This dissent was joined by Justices Reinhardt,
O’Scannlain, Kleinfeld, and Berzon. Id. at 1088.

278 See, e.g., Steven G. Gey, The Nuremberg Files and the First Amendment Value of Threats,
78 TEX. L. REV. 541, 590 (2000) (stating that part of what “separates constitutionally
unprotected true threats from constitutionally protected . . . political intimidation is
[that] . . . the speaker communicates the intent to carry out the threat personally or to
cause it to be carried out”); Jennifer E. Rothman, Freedom of Speech and True Threats, 25
HARV. J.L. & PUB. POL’Y 283, 289 (2001) (stating that “determining what is a true threat
. . . [should] require[ ] proof that the speaker explicitly or implicitly suggest that he or
his co-conspirators will be the ones to carry out the threat”).

279 Reno v. ACLU, 521 U.S. 844, 870 (1997).
280 Id.
281 835 F. Supp. 2d 1120 (D. Kan. 2011).
282 Id. at 1122.
283 Id. at 1121.
284 720 F.3d 411, 414 (2d Cir. 2013) (citing NRA of America v. City of Chicago, 567

F.3d 856 (7th Cir. 2009), rev’d and remanded sub nom. McDonald v. City of Chicago, 561
U.S. 742 (2010), and cert. granted, cause remanded sub nom. Nat’l Rifle Ass’n of Am., Inc. v.
City of Chicago, 561 U.S. 1041 (2010)); see also Brewington v. Indiana, 7 N.E.3d 946
(Ind. 2014) (discussing “true threats” to district court judge, judge’s wife, and psycholo-
gist who was an expert witness in divorce case).
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preme Court.285  The blogger wrote that the Seventh Circuit judges on
the panel “deserve[d] to be killed,” were “traitors” to the United States,
and judges should “[o]bey the Constitution or die.”286  The court held
that the individual could be convicted under 18 U.S.C. Section
115(a)(1)(B), which makes it unlawful to threaten to “assault, kidnap,
or murder, a United States official, a United States judge, a Federal law
enforcement officer, or [other covered federal] official.”287  In the ab-
sence of a “true threat,” normal First Amendment doctrine would
apply.288

A number of cases involving “true threats” have occurred in the
context of schools.  Typically, threats of violence against other students
or teachers, or violent images relating to students or teachers, have
been held to create “true threats.”289  In other cases, without regard to
“true threat” analysis, courts have regulated such speech under the
Tinker standard of a “substantial and material disruption” to the school
environment.290

285 720 F. 3d 411, 414. See generally McDonald, 561 U.S. at 1041 (2010).
286 Turner, 720 F.3d at 415.
287 Id. at 420, 429.
288 See, e.g., United States v. Cassidy, 814 F. Supp. 2d 574, 588 (D. Md. 2011) (discuss-

ing a federal interstate stalking statute that did not meet intermediate review for con-
tent-neutral regulation of speech as applied to defendant charged for using an Internet
blog and a real-time information network to cause substantial emotional distress to a
person in another state).

289 See, e.g., Doe v. Pulaski Cty. Special Sch. Dist., 306 F.3d 616, 619, 624 (8th Cir.
2002) (discussing that a threat by an eighth grade student to “molest, rape, and mur-
der” a former girlfriend, which was found in a letter by a classmate in the boy’s room,
constituted a “true threat,” given finding that student intended to communicate the
letter because he allowed a classmate to read the letter and discussed the contents with
him); Jones v. State, 64 S.W.3d 728, 736–37 (Ark. 2002) (lyrics to rap song which fif-
teen-year-old wrote and gave to classmate, in which he threatened to kill classmate and
her family, constitutes a “true threat”); see also LaVine v. Blaine Sch. Dist., 257 F.3d 981,
987 (9th Cir. 2001) (“We live in a time when school violence is an unfortunate reality
that educators must confront on an all too frequent basis.  The recent spate of school
shootings have put our nation on edge and have focused attention on what school
officials, law enforcement and others can do or could have done to prevent these kinds
of tragedies.”); William Bird, Comment, True Threat Doctrine and Public School Speech, 26
U. ARK. LITTLE-ROCK L. REV. 111 (2003); Fiona Ruthven, Is the True Threat the Student or
the School Board? Punishing Threatening Student Expression, 88 IOWA L. REV. 931 (2003).

290 See, e.g., LaVine v. Blaine Sch. Dist., 257 F.3d 981, 990–92 (9th Cir. 2001) (holding
that a school had enough facts to expel a student who made threats); J.S. v. Bethlehem
Sch. Dist., 807 A.2d 847, 856 (Pa. 2002) (discussing that a school is entitled to take
action against a student for statements that amounted to a true threat).
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3. Hate Crimes Statutes

In addition to cases involving the advocacy of illegal conduct, or
cases involving true threats, another category of speech raising similar
concerns involves “hate speech” made in the context of ongoing illegal
activity.  While ongoing conduct can be regulated without regard to
the First Amendment, since it involves conduct, not speech, if the gov-
ernment attempts to make the related “hate speech” an independent
crime, then that raises First Amendment concerns.

Such a law was involved in the 1992 decision of R.A.V. v. City of St.
Paul.291  An ordinance in St. Paul provided the following:

Whoever places on public or private property a symbol, object, appella-
tion, characterization or graffiti, including, but not limited to, a burning
cross or Nazi swastika, which one knows or has reasonable grounds to
know arouses anger, alarm or resentment in others on the basis of race,
color, creed, religion or gender commits disorderly conduct and shall be
guilty of a misdemeanor.292

The Minnesota Supreme Court said that the law reached only fighting
words and, thus, triggered that exception to “limited protected
speech.”293  The only question then for the Court to review was whether
the statute was nonetheless viewpoint discrimination, which would trig-
ger strict scrutiny.294  The Court did find that the statute constituted
viewpoint discrimination.295

In other cases, “hate crimes” statutes have gone beyond regulating
mere fighting words, and have triggered a more extended free speech
analysis.  In many of these cases, courts have interpreted the statutes so
that the “hate crimes” aspect of the statute only applied to “true
threats,” and thus met that test for “limited protected speech.”296  For
example, the Ninth Circuit observed in Lovell By and Through Lovell v.
Poway United School District:

California courts have also considered the issue of First Amendment pro-
tection for threats. See, e.g., In re M.S., 10 Cal.4th 698, 42 Cal. Rptr.2d
355, 896 P.2d 1365 (1995) (upholding the constitutionality of state hate
crimes statutes that punish threats if the speaker has the apparent ability
to carry out the threat and has reasonably induced fear of violence in the
victim); People v. Fisher, 12 Cal. App.4th 1556, 15 Cal. Rptr.2d 889

291 505 U.S. 377 (1992).
292 Id. at 380.
293 Id. On the fighting words exception, see infra text accompanying notes 316–24.
294 Id. at 403–04 (White, J., concurring).
295 Id. at 391 (majority opinion).
296 Id. at 436 (Stevens, J., concurring).
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(1993) (upholding a conviction . . . “as long as the circumstances are such
that the threats are so unambiguous and have such immediacy that they
convincingly express an intention of being carried out.”).  In these cases,
the California courts relied on both Orozco-Santillan and Kelner to deter-
mine whether a threat is a “true threat” and therefore may be
criminalized.297

In the modern age, the Court has never held that any “hate
crimes” statute is constitutional unless it was narrowly defined to reach
only other categories of “limited protected speech,” such as advocacy
of illegal conduct, true threats, or fighting words.  The best chance for
such a statute would probably be to relate the “hate speech” to certain
negative “secondary effects” to trigger intermediate review under stan-
dard free speech doctrine, as the University of Michigan attempted in
Doe v. University of Michigan.298  On the other hand, the Supreme Court
made it clear in Wisconsin v. Mitchell that if the relevant statute merely
enhances the penalty for a crime based on bias-inspired conduct,
rather than making that bias an independent crime, such a statute is
constitutional.299

A related issue involves the enforcement of laws, such as banning
racially or sexually hostile work environments, where the hostile work
environment is caused by speech.  Without much extended analysis,
the Court has permitted such hostile work environment cases to go
forward, implicitly viewing the underlying hostile work environment as
produced by discriminatory conduct, not speech.300  Regarding other
kinds of issues that can arise in the employment context, alternatives to

297 90 F.3d 367, 372 (9th Cir. 1996).
298 721 F. Supp. 852, 863–64 (E.D. Mich. 1989); see infra text accompanying notes

302–08.
299 508 U.S. 476, 485, 490 (1993) (holding that an “enhancement” statute is constitu-

tional because sentencing judges traditionally consider a wide variety of factors in addi-
tion to evidence bearing on guilt, including the defendant’s motive, when making a
sentencing decision).

300 See, e.g., Harris v. Forklift Sys., Inc., 510 U.S. 17, 21–22 (1993) (holding that a com-
pany president’s repeated comments to an employee were sufficient under Title VII (1)
to be viewed subjectively as harassment by the victim and (2) were severe or pervasive
enough that an objective reasonable person would agree that it is harassment); R.A.V. v.
St. Paul, 505 U.S. 377, 389 (1992) (noting that “sexually derogatory ‘fighting words,’ . . .
may produce a violation of Title VII’s general prohibition against sexual discrimination
in employment practices”); Jennie Randall, “Don’t You Say That!”: Injunctions Against
Speech Found to Violate Title VII Are Not Prior Restraints, 3 U. PA. J. CONST. L. 990, 998
(2001) (applying similar analysis to cases of racially hostile work environments under
Title VII).  Many European countries ban any workplace speech or conduct that consti-
tutes an insult to human dignity, or “mobbing,” in addition to the American model of
workplace harassment based only on the “status” of race, gender, religion, or national
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direct regulation of offensive speech might involve: counter-speech
promoting the opposite viewpoint; economic boycotts of companies or
individuals supporting controversial causes; or adverse employment
decisions, particularly for spokesperson-entertainers or radio or televi-
sion commentators.  Without regard to any statutory ban on employ-
ment discrimination based on race, sex, religion, or other such
grounds, existing social norms pressure most employers to tolerate a
wide-range of viewpoints among their workforce, even if the employer
disagrees with those viewpoints, as long as the employees do their jobs
well.301

4. Hate Speech

In some cases, statutes or government regulations have attempted
to regulate or ban certain kinds of “hate speech” where no illegal or
other violent conduct was taking place.302  In many of these cases,
courts have viewed such “hate speech” statutes as unconstitutionally
vague.303  For example, in Doe v. University of Michigan, a district court
concluded that words in a university policy that required the language
must “stigmatize” or “victimize” are “general and elude precise defini-
tion.”304  In addition, the “secondary effects” clause of the law required
that the language, in order to be sanctionable, had to “involve an ex-
press or implied threat” affecting “an individual’s academic efforts, em-
ployment, participation in University sponsored extra-curricular
activities or personal safety.”305  As the court noted,

It is not clear what kind of conduct would constitute a “threat” to an
individual’s academic efforts.  It might refer to an unspecified threat of
future retaliation by the speaker.  Or it might equally plausibly refer to
the threat to a victim’s academic success because the stigmatizing and
victimizing speech is so inherently distracting.  Certainly the former
would be unprotected speech.  However, it is not clear whether the latter
would.306

origin. See generally Vicki Schultz, Global Perspectives on Workplace Harassment Law, 8 EMP.
RTS. & EMP. POL’Y J. 151 (2004).

301 See generally Eugene Volokh, Deterring Speech: When is it “McCarthyism”? When Is it
Proper?, 93 CAL. L. REV. 1413, 1424–42 (2005).

302 1 CHARLES D. KELSO & R. RANDALL KELSO, THE PATH OF CONSTITUTIONAL LAW 324
(2007) (ebook), http://libguides.stcl.edu/kelsomaterials [hereinafter 1 KELSO &
KELSO, THE PATH OF CONSTITUTIONAL LAW].

303 Id.; see also Elena Kagan, Regulation of Hate Speech and Pornography after R.A.V., 60 U.
CHI. L. REV. 873, 889 (1993).

304 721 F. Supp. 852, 867 (E.D. Mich. 1989).
305 Id. at 867.
306 Id.
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Further, under the policy, it was not clear what conduct would be
held to “interfere” with an individual’s academic efforts.  The court
noted, “The language of the policy alone gives no inherent guidance.
The one interpretive resource the University provided was withdrawn
as ‘inaccurate,’ an implicit admission that even the University itself was
unsure of the precise scope and meaning of the Policy.”307  In addition,
the court also concluded in Doe v. University of Michigan that indepen-
dent of the vagueness problem, the policy was substantially overbroad
in reaching protected speech, such as not exempting statements made
in the course of classroom discussions from the sanctions of the
policy.308

A similar conclusion was reached by the Third Circuit in Saxe v.
State College Area School District regarding a school’s anti-harassment pol-
icy that prohibited a substantial amount of non-vulgar, non-sponsored
student speech that would not cause a substantial disruption of the
work of the school.309  Of course, vulgar or school-sponsored speech
could be regulated under Fraser, while speech causing a substantial dis-
ruption could be regulated under Tinker.310

As with “hate crimes” statutes, in the modern era, the Court has
never held that any “hate speech” statute is constitutional unless it was
narrowly defined to reach only other categories of “limited protected
speech,” such as advocacy of illegal conduct, true threats, or fighting
words.  A 1952, 5-4 decision, Beaurharnais v. Illinois, did uphold a
“group libel” law that made it unlawful to expose “the citizens of any
race, color, creed or religion to contempt, derision, or obloquy or
which is productive of breach of the peace or riots.”311  Since 1954,

307 Id. at 864–65.
308 Id. at 861, 864, 866.
309 240 F.3d 200, 214, 216 (3d Cir. 2001). But see O’Brien v. Welty, No. 13–16279, 2016

WL 1382240 (9th Cir. Apr. 7, 2016) (less vague and less overbroad campus speech regu-
lation focused on “harassing” or “intimidating” speech upheld).  On such hate speech
statutes generally, see, for example, Roni Cohen, Regulating Hate Speech: Nothing Custom-
ary About It, 15 CHI. J. INT’L L. 229 (2014) (contrasting international norms with current
norms in the United States regarding speech); Alexander Tsesis, Burning Crosses on Cam-
pus: University Hate Speech Codes, 43 CONN. L. REV. 617 (2010) (discussing whether hate
speech attacks an individual’s First Amendment rights); Catherine B. Johnson, Note,
Stopping Hate Without Stifling Speech: Re-Examining the Merits of Hate Speech Codes on Univer-
sity Campuses, 27 FORDHAM URB. L.J. 1821 (2000) (discussing the nature of free speech
on college campuses).

310 See supra text accompanying notes 118–36.
311 343 U.S. 250, 251, 266 (1952); id. at 270 (Black, J., dissenting) (expressing an abso-

lutist view that “no legislature is charged with the duty or vested with the power to
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Beauharnais has not been followed in the United States.312  Writing for
the Court in Terminiello v. Chicago, Justice Douglas noted that free
speech may “best serve its high purpose when it induces a condition of
unrest, creates dissatisfaction with conditions as they are, or even stirs
people to anger.”313  Even for “politically incorrect” speech, such as dis-
plays of the Confederate flag given the history of the Confederacy in
supporting slavery, the First Amendment would likely protect such dis-
plays if attempts were made to make such displays unlawful, absent the
particular context suggesting an advocacy of illegal conduct, true
threat, or fighting words analysis.314  An injunction was denied to pre-
vent a neo-Nazi party from holding a demonstration and marching
through Skokie, Illinois, which has a large Jewish population; anticipa-
tion of hostile audience cannot justify a prior restraint.315

B. Fighting Words

In 1942, the Court unanimously sustained a conviction in Chaplin-
sky v. New Hampshire.316  The case involved calling a police officer a
“damned Fascist.”317  The statute banning annoying words was con-
strued only to ban words that ordinary people know are “likely to cause
a breach of the peace.”318

decide what public issues Americans can discuss”); id. at 277, 281–82 (Reed, J., dissent-
ing) (asserting that statute is unconstitutionally vague); id. at 302, 304 (Jackson, J., dis-
senting) (asserting a state could regulate only if these words constituted “clear and
present danger” of fomenting “racial or sectarian hatreds”).

312 1 KELSO & KELSO, THE PATH OF CONSTITUTIONAL LAW, supra note 302, at 326.
313 337 U.S. 1, 4 (1949).  Unlike America, “group libel” statutes are viewed as constitu-

tional in Europe. See John C. Knechtle, When to Regulate Hate Speech, 110 PENN ST. L.
REV. 539, 548–49 (2006).

314 See, e.g., Sons of Confederate Veterans, Inc. v. Comm’r of Va. Dept. of Motor Vehi-
cles, 288 F.3d 610, 623–24 (4th Cir. 2002) (holding that the prohibition against the use
of logos on specially made license plates, where the ban is to “ensure that the battle flag
does not appear on the special license plate” of Sons of Confederate Veterans is uncon-
stitutional viewpoint discrimination), rev’d on other grounds, Walker v. Texas Div. Sons of
Confederate Veterans, Inc., 576 U.S. __, __, 135 S. Ct. 2239, 2245–46 (2015) (holding
that license plates are government speech, rendering free speech doctrine inapplicable
in this context). But see Alexander Tsesis, The Problem of Confederate Symbols: A Thirteenth
Amendment Approach, 75 TEMPLE L. REV. 539, 554–55 (2002) (arguing bans on use of the
Confederate flag should be constitutional under a Thirteenth Amendment analysis as a
“badge or incident” of slavery).

315 Skokie v. Nat’l Socialist Party of Am., 69 Ill. 2d 605, 609, 621, 373 N.E.2d 21, 25–26
(Ill. 1978).

316 315 U.S. 568 (1942).
317 Id. at 569.
318 Id. at 573–74.
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Cases in the modern era have tended to yield different results.  In
1972, in Lewis v. New Orleans, the Court held a mother did not utter
“fighting words” when she yelled at police who were arresting her son,
“god-damn-mother-fucker-police.”319  In 1973, in Hess v. Indiana, the
Court said that a statement during an anti-war protest that “[w]e’ll take
the fucking street later” was constitutionally protected where the words
were not aimed at anyone in particular.320  In 1987, the Court noted in
City of Houston v. Hill that an ordinance that made it unlawful to “op-
pose, molest, abuse or interrupt any policeman in the execution of his
duty” was not limited to fighting words or obscene language, and held
that the Constitution does not allow such speech to be made a crime.321

Such a law, the Court said, is substantially overbroad.322

Despite limited use of Chaplinsky in the modern era, a few lower
federal courts and state courts have upheld convictions, or otherwise
failed to protect speech by denying actions for wrongful arrest for
speech or imposing civil fines, based upon a “fighting words” rationale,
particularly for derogatory comments directed at police officers, with
many of those reported cases involving comments by racial minori-
ties.323  Even when the defendant prevailed, time, money, and energy
had to be expended on the defense.  For these reasons, some commen-
tators have argued that Chaplinsky continues to represent a threat to
free speech values and should be overruled.324

C. Obscene Speech

Originally, Congress was not very active in dealing with obscenity,
and did not bar the import of obscene pictorial matter until 1842.  In
response to publishers sending material to Union soldiers during the
Civil War, that statute was extended in 1865 to barring obscene mate-
rial from the mails.325  As recounted by the Court in Roth v. United

319 408 U.S. 913 (1972) (Powell, J., concurring).
320 414 U.S. 105, 107, 108–09 (1973).
321 482 U.S. 451, 455, 462 (1987).
322 Id. at 467.
323 1 KELSO & KELSO, THE PATH OF CONSTITUTIONAL LAW, supra note 302, at 319.
324 See, e.g., Burton Caine, The Trouble with “Fighting Words”: Chaplinsky v. New Hamp-

shire is a Threat to First Amendment Values and Should be Overruled, 88 MARQ. L. REV. 441
(2004) (including an Appendix discussing eighty-nine “fighting words” cases decided
from 1996–2001, with thirty-nine federal cases and fifty state cases, noting the racially
discriminatory effect in those cases).

325 See Donna I. Dennis, Obscenity Law and the Conditions of Freedom in Nineteenth-Century
United States, 27 LAW & SOC. INQUIRY 367, 384 (2002) (citing, inter alia, 17 Stat. 599
(1842)).
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States,326 general regulation of obscenity in the states began in 1821;
after 1868, a few states adopted the English test, found in Regina v.
Hicklin, which involved asking whether even isolated passages in a pub-
lication had a tendency to corrupt minds open to immoral
influences.327

In 1873, Congress passed the Comstock Act.328  It barred from the
mails any “obscene, lewd, or lascivious book, pamphlet, picture, paper,
print, or other publication of an indecent character, or any article or
thing designed or intended for the prevention of conception or pro-
curing of abortion, nor any article or thing intended or adapted for
any indecent or immoral use or nature.”329  In Ex parte Jackson, a case
involving the use of the mail to support an illegal lottery, the Court
noted, referring to the Comstock Act, that “the object of Congress has
not been to interfere with the freedom of the press, or with any other
rights of the people; but to refuse its facilities for the distribution of
matter deemed injurious to the public morals.”330  In 1925, the Court
did assume in Gitlow v. New York that freedom of speech and the press
were among the fundamental personal liberties protected from state
action by the Fourteenth Amendment Due Process Clause.331  In 1931,
reflecting the limited view of the First Amendment, the Court indi-
cated in Near v. Minnesota that protections from prior restraint do not
apply to obscenity, saying that “the primary requirements of decency
may be enforced . . . against obscene publications.”332

In 1934, the Second Circuit rejected Regina v. Hicklin and, in an
opinion widely followed thereafter, suggested concentrating on how
the dominant theme of the work “taken as a whole” affects the “objec-
tive” reader, rather than a focus on the effect of mere “isolated
passages” on particularly sensitive readers “open to immoral influ-

326 354 U.S. 476, 482–90 (1957) (citing, inter alia, Regina v. Hicklin, L.R. 3 Q.B. 360,
368 (1868)).

327 Id. at 488–89.
328 Craig L. LaMay, America’s Censor: Anthony Comstock and Free Speech, 19 COMM. & L. 1,

2 (1997).
329 17 Stat. 599 (1873). See generally Margaret A. Blanchard, The American Urge to Censor:

Freedom of Expression Versus the Desire to Sanitize Society—From Anthony Comstock to 2 Live
Crew, 33 WM. & MARY L. REV. 741, 744–60 (1992) (explaining the historical background
of Anthony Comstock’s censorship movement).

330 96 U.S. 727, 736 (1877).
331 268 U.S. 652, 666 (1925).
332 283 U.S. 697, 716 (1931).
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ences.”333  In 1942, the Court stated in Chaplinsky that the “lewd and
obscene” are among “certain well-defined and narrowly limited classes
of speech, the prevention and punishment of which have never been
thought to raise any Constitutional problem.”334  In 1948, a divided 4-4
Court affirmed a New York conviction for obscenity.335  In 1952, the
Court reaffirmed that obscenity, like libel, is not protected speech.336

During the modern era, the Court has given potentially obscene
speech much greater protection by limiting the amount of speech that
could be defined as constitutionally obscene.  The Court’s first effort
to define obscenity for both state and federal statutes was made in 1957
by Justice Brennan, writing for the Court in Roth v. United States.337 Roth
held that obscene material is “utterly without redeeming social impor-
tance,” and that material is obscene and without constitutional protec-
tion if “to the average person, applying contemporary community
standards, the dominant theme of the material taken as a whole ap-
peals to prurient interest.”338  Under Roth, obscenity was clearly differ-
ent than immorality, because New York could not refuse, under Roth,
to license a film on the ground that it presented adultery as a desira-
ble, acceptable, and proper pattern of behavior.339  Despite this seem-
ingly tough test, the petitioner’s convictions were upheld for
distributing material that would not likely be viewed as patently offen-
sive obscene material under the current Miller test.

In 1959, the Court required in Smith v. California that scienter, i.e.,
intent or recklessness, be found before a bookseller could be convicted
of possessing obscenity.340  In 1964, the Court created an added check
in Jacobellis v. Ohio by holding that appellate courts must make an inde-
pendent judgment on whether materials are protected, and not defer
to jury judgment on that issue.341  On the other hand, the Court said in
Ginzburg v. United States, in 1966, that it may be decisive in proving

333 United States v. One Book Called “Ulysses”, 5 F. Supp. 182 (S.D.N.Y. 1933), aff’d
sub nom. United States v. One Book Entitled Ulysses by James Joyce, 72 F.2d 705, 706–09
(2d Cir. 1934).

334 Chaplinsky v. New Hampshire, 315 U.S. 568, 571–72 (1942).
335 Doubleday & Co. v. New York, 335 U.S. 848, 849 (1948).  Justice Frankfurter, a

friend of the author, did not participate in the consideration or decision of the case. Id.
336 Beauharnais v. Illinois, 343 U.S. 250, 266 (1952).
337 354 U.S. 476, 479–80 (1957).
338 Id. at 484, 489.
339 See Kingsley Int’l. Pictures Corp. v. Regents of the Univ. of N.Y., 360 U.S. 684

(1959).
340 361 U.S. 147, 149–55 (1959).
341 378 U.S. 184, 189–90 (1964).
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material is obscene that “the purveyor’s sole emphasis [is] on the sexu-
ally provocative aspects of his publications.”342  In addition, the Court
pointed out the following in 1974 in Hamling v. United States regarding
the scienter requirement:

It is constitutionally sufficient that the prosecution show that a defendant
had knowledge of the contents of the materials he distributed, and that
he knew the character and nature of the materials.  To require proof of a
defendant’s knowledge of the legal status of the materials [that is, he
knew the materials were obscene] would permit the defendant to avoid
prosecution by simply claiming that he had not brushed up on the law.343

By 1966, there was no longer majority support for the definition of
obscenity given in Roth.  In the Memoirs case, Justices Douglas and
Black continued with their view that there could be no censorship of
expression not intertwined with illegal conduct.344  Justice Brennan,
joined by Chief Justice Warren and Justice Fortas, transformed a rea-
son given in Roth for regulating obscenity into part of its definition, by
saying that material could not be found obscene under Roth unless it
was “utterly without redeeming social value.”345  Justice Stewart, concur-
ring, also seemed to go beyond Roth based upon his dissent in Ginzburg
v. United States, which had spoken in terms of “hard core” pornogra-
phy.  He had said two years earlier in Jacobellis v. Ohio that he could not
define obscenity, but “I know it when I see it.”346  Giving some greater
content to that test, Justice Stewart noted in Ginzburg that problematic
materials include the following:

[P]hotographs, both still and motion picture, with no pretense of artistic
value, graphically depicting acts of sexual intercourse, including various
acts of sodomy and sadism, and sometimes involving several participants
in scenes of orgy-like character.  They also include strips of drawings in
comic-book format grossly depicting similar activities in an exaggerated
fashion.  There are, in addition, pamphlets and booklets, sometimes with
photographic illustrations, verbally describing such activities in a bizarre
manner with no attempt whatsoever to afford portrayals of character or
situation and with no pretense to literary value.347

342 383 U.S. 463, 470 (1966).
343 418 U.S. 87, 123 (1974).
344 Memoirs v. Massachusetts, 383 U.S. 413, 421 (1966) (Black, J., concurring); see also

Ginzburg, 383 U.S. at 476–77 (1966) (Black, J., dissenting); id. at 430–32 (Douglas, J.,
concurring).

345 Id. at 419 (Brennan, J., plurality).
346 Jacobellis, 378 U.S. at 197 (Blackmun, J., dissenting).
347 Memoirs, 383 U.S. at 421 (Stewart, J., concurring); see also Ginzburg, 383 U.S. at 499

n.3 (Stewart, J., dissenting) (citing Jacobellis, 378 U.S. at 197 (Stewart, J., concurring)).
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Three dissents in Memoirs indicated that each wanted continued adher-
ence to the views he had expressed in Roth.348  Thereafter, in thirty-one
cases, the Court reversed obscenity convictions when five members of
the Court, applying their own tests, deemed the material not to be
obscene.349  This was said to be the Redrup approach, after Redrup v.
New York, decided in 1967.350

Greater clarity came with the Supreme Court’s decision in 1973 in
Miller v. California.351  The Miller definition of obscenity requires the
trier of fact to decide: (1) whether the average person, applying con-
temporary community standards would find that the work, taken as a
whole, appeals to prurient interest; (2) whether the work depicts or
describes, in a patently offensive way, sexual conduct specifically de-
fined by the applicable state law; and (3) whether the work, taken as a
whole, lacks serious literary, artistic, political, or scientific value.352

Under Miller, the “contemporary community standards” need not be
national; a jury can be instructed to apply standards of its state—but
the impact of the materials will be judged by their effect on an average
person, rather than one particularly susceptible or sensitive.353  The
Court has said that prurient material is that which tends to excite lust-
ful thoughts, including “having itching, morbid or lascivious longings;
of desire, curiosity, or propensity, lewd.”354

This new test differs from Justice Brennan’s plurality opinion in
Roth in that it shifts away from requiring that the work be “utterly”
without social value to requiring only that it “lack serious” value; it re-
turns the decision on obscenity more to juries applying the majority’s
definition of obscenity, rather than ad hoc court review as under the
Redrup approach; and it adds the requirement that statutes regulating
obscenity “specifically define” the regulated conduct to minimize possi-
ble vagueness or overbreadth problems with the statute.

Soon after Miller was decided, the Court clarified Miller in Jenkins
v. Georgia355 by refusing to find obscene a movie, Carnal Knowledge, star-

348 Id. at 441–42 (Clark, J., dissenting); id. at 455–56 (Harlan, J., dissenting); id. at
460–61 (White, J., dissenting).

349 Paris Adult Theatre I v. Slaton, 413 U.S. 49, 82 n.8 (1973) (Brennan, J., dissenting).
350 386 U.S. 767, 768–71 (1967) (per curiam).
351 413 U.S. 15, 24–26 (1973).
352 Id. at 24.
353 Id. at 30.
354 Roth v. United States, 354 U.S. 476, 487 n.20 (1957).
355 418 U.S. 153, 157–61 (1974).
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ring Jack Nicholson, Ann Margaret, Candice Bergen, and Art Garfun-
kel, that did not fall within either of the two illustrations given in Miller
of what is obscene: (1) patently offensive representations or descrip-
tions of ultimate sexual acts, normal or perverted, actual or simulated,
and (2) patently offensive representations of masturbation, excretory
functions, and lewd exhibitions of the genitals.  The Court said that no
one can be subjected to prosecution for the sale or exposure of ob-
scene materials unless they depict or describe patently offensive, i.e.,
“hard core,” sexual conduct, such as conduct described in the Miller
examples.356

Since 1973, the Court has refined Miller by holding that the com-
munity standard applies only to the first branch of the test, which re-
lates to prurient interest.357  Whether the work is “patently offensive”
under the second branch is determined by a jury under a reasonable
person standard, and not by community standards.358  Whether the
work “lacks serious value” is now determined by the court as a matter
of law rather than being considered a fact determined by the trier of
facts, also under a reasonable person test.359  The Ninth Circuit held in
United States v. Kilbride that national, rather than local, community stan-
dards should be applied to whether images transmitted over the In-
ternet were obscene.360

In recent years, the number of Supreme Court cases on obscenity
has declined.  Perhaps not as many prosecutions are being brought.
Local communities may be dealing with adult movies by zoning laws,
rather than by bans.  Thus, the law regarding obscenity seems to have
become stabilized.  Despite this stabilization, Professor Tribe has pre-
dicted that over the long run, the definition of obscenity will not be at
rest until the Court allows regulation only “in the interest[ ] of unwill-
ing viewers, captive audiences, young children, and beleaguered neigh-
borhoods—but not in the interest of a uniform vision of how human
sexuality should be regarded and portrayed.”361  While the Court has
not adopted Professor Tribe’s vision, as a practical matter, the amount
of sexually explicit material available to adults today mirrors his stan-

356 Miller, 413 U.S. at 26.
357 See Pope v. Illinois, 481 U.S. 497, 500 (1987).
358 Id. at 500–01.
359 Id. at 498.
360 584 F.3d 1240, 1254 (9th Cir. 2009).
361 LAURENCE H. TRIBE, AMERICAN CONSTITUTIONAL LAW 909–10 (2d ed. 1988) (cita-

tions omitted).
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dard.  Whether through VHS, DVD, or Internet access, the adult por-
nography industry is a multi-billion dollar industry; even “hard-core”
pornography, although officially banned, as a practical matter, is avail-
able to most who wish to acquire it, in the same manner as many illegal
drugs are available to those who wish to purchase them.  This is nota-
bly important because, as the Court held in Stanley v. Georgia, an indi-
vidual has a constitutional right to possess obscene material in the
privacy of one’s home, and such possession cannot be made the sub-
ject of a criminal prosecution.362  For this reason, despite an occasional
prosecution for obscenity involving the sale of adult pornography to a
consenting adult, the focus of constitutional law in this area has turned
principally to child pornography, and keeping obscene, indecent, or
patently offensive images away from children.363

Despite arguments to the contrary, the courts apply the same “ob-
scenity” doctrine for pornography depicting women in subordinate
sexually explicit imagery.  In American Booksellers v. Hudnut, the Seventh
Circuit declared invalid an ordinance that sanctioned pornography,
defined as the subordination of women in sexually explicit ways, in-
cluding various kinds of sadomasochistic imagery in pictures or
words.364  The statute also provided that “use of men, children, or
transsexuals in the place of women” shall constitute pornography
under this section.365  There was no effort to fit pornography, so de-
fined, into the Miller definition of obscenity because the ordinance did
not refer to prurient interests, community standards, or whether the
work, as a whole, had any value.366  Since the law was not limited to
regulating “obscenity” as defined in Miller, the court applied standard
First Amendment doctrine.367  Characterizing the ordinance as view-
point discrimination, the Seventh Circuit held the ordinance violated

362 394 U.S. 557, 565 (1969).
363 See Clay Calvert & Robert D. Richards, Adult Entertainment and the First Amendment: A

Dialogue and Analysis with the Industry’s Leading Litigator and Appellate Advocate, 6 VAND. J.
ENT. L. & PRAC. 147, 149 (2004).  For an article bemoaning the availability of sexually
explicit material under Miller, see Daniel Mark Cohen, Unhappy Anniversary: Thirty Years
Since Miller v. California: The Legacy of the Supreme Court’s Misjudgment on Obscenity, 15 St.
THOMAS L. REV. 545, 549 (2003).

364 Am. Booksellers Ass’n, Inc. v. Hudnut, 771 F.2d 323, 324–32 (7th Cir. 1985) (cit-
ing, inter alia, Catharine A. MacKinnon, Pornography, Civil Rights, and Speech, 20 HARV.
C.R-C.L L. REV. 1, 21 (1985) (supporting constitutionality of the ordinance)).

365 Id. at 324.
366 Id. at 324–25.
367 Id.
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strict scrutiny.368  The court said that the government does not have a
compelling interest in barring opinions it thinks are wrong or harmful,
even if the depictions of subordination of women tend to perpetuate
subordination, and, like racial bigotry, anti-Semitism, or violence on
television, “influence the culture and shape our socialization,” even if
the speech is not directly answerable by more speech.369  The court said
that any other approach would leave the government “in control of all
of the institutions of culture, the great censor and director of which
thoughts are good for us.”370  Of course, the government could punish
the cause of injury during the course of producing such pornography.
The Supreme Court denied certiorari, with Chief Justice Burger, and
Justices Rehnquist and O’Connor, saying the case should have been set
for argument.371

Similar issues have arisen regarding artwork pushing the bounda-
ries of societal conventions, such as Robert Mapplethorpe’s images of
sadomasochistic sex, Andres Serrano’s “Piss Christ” (a photograph of a
crucifix submerged in urine), or Karen Finley’s nude performances,
where Finely “places, dabs, smears, pours and sprinkles food on her
body to symbolize the violation of the female characters whose tales
she shrieks” on stage.  While such works are granted First Amendment
protection, one author has noted the “potential consequences of a
continued failure to afford Postmodern and Contemporary art suffi-
cient protection, namely arbitrary law enforcement, self-censorship,
and regulation based on secondary effects.”372

D. Indecency Involving Use of Children

Child pornography refers primarily to the use of children in the
production of pornography, including live performances and depic-

368 Id. at 325–26.
369 Id. at 330.
370 Id.
371 Am. Booksellers Ass’n, Inc. v. Hudnut, 771 F.2d 323 (7th Cir. 1985), aff’d sub nom.

Hudnut v. Am. Booksellers Ass’n, Inc., 475 U.S. 1001 (1986) (noting that Chief Justice
Berger and Justices Rehnquist and O’Conner would find probable jurisdiction and set
the case for argument).

372 Cara L. Newman, Eyes Wide Open, Minds Wide Shut: Art, Obscenity, and the First Amend-
ment in Contemporary America, 53 DEPAUL L. REV. 121, 122, 140–58 (2003) (discussing
Mapplethorpe, Finley, and other examples of modern art and problems of selective
enforcement) (citing Edward de Grazia, Girls Lean Back Everywhere: The Law of Obscenity
and the Assault on Genius, 11 CARDOZO ARTS & ENT. L.J. 777, 782 (1993) (describing
Mapplethorpe’s performance)).
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tions of children engaging in sexual acts or displays.373  Like obscene
speech, such material falls into the category of “limited protected
speech.”374  Justices have uniformly recognized that the exploitive use
of children in the production of pornographic material continues to
be a serious national problem.375  The Court has held that although
governments may not criminalize possession in the home of obscene
material depicting adult activity, a state may bar the possession and
viewing of child pornography in the home.376  Further, the advertising
or selling of child pornography can be barred to advance the state’s
interest in preventing sexual exploitation of children, since, as the
Court explained, closing the channels of communication is necessary
to control initial production of the material.377

Given that the purpose of the ban on distributing materials depict-
ing sexual acts or displays of children is to protect the sexual exploita-
tion of children, the Court held, in 1982, in New York v. Ferber, that the
Miller test is modified so as not to require that the sexual depiction
appeal to the prurient interest, or that the conduct be portrayed in a
patently offensive manner, or that the material need be considered as
a whole.378  Thus, isolated depictions of children engaging in sexual
acts or displays can constitute child pornography under Ferber.379  Fur-
ther, while under Miller, material that “does no more than arouse,
‘good, old fashioned, healthy’ interest in sex” cannot be obscene,380

the Court has never indicated that any form of child pornography
could meet that test.

In 1990, the Court held in Osborne v. Ohio that as long as a state’s
law requires proof of scienter, i.e., intent or recklessness, it may bar the
possession and viewing of child pornography involving a lewd exhibi-
tion or a graphic focus on the genitals, provided the statute is suffi-
ciently narrowly tailored.381  The statute in Osborne was narrowly

373 New York v. Ferber, 458 U.S. 747, 749–51 (1982).
374 Id. at 754–56.
375 Id. at 749 nn.1–2.
376 Compare Stanley v. Georgia, 394 U.S. 557, 564–68 (1969) (holding that a state can-

not criminalize adult pornography possession in the home) with Osborne v. Ohio, 495
U.S. 103, 108–11 (1990) (holding that a state can criminalize child pornography posses-
sion in the home).

377 Osborne, 495 U.S. at 110–11.
378 Ferber, 458 U.S. at 764.
379 See id.
380 Brockett v. Spokane Arcades, Inc., 472 U.S. 491, 499 (1985) (quoting J-R Distribu-

tors, Inc. v. Eikenberry, 725 F.2d 482, 492 (1984)).
381 Osborne, 495 U.S. at 106–07.
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tailored because it did not apply to nude photos where the person de-
picted was “the child or the ward of the person charged,” i.e., unobjec-
tionable family photos, or if

the material or performance is sold, disseminated, displayed, possessed,
controlled, brought or caused to be brought into this state, or presented
for a bona fide artistic, medical, scientific, educational, religious, govern-
mental, judicial, or other proper purpose, by or to a physician, psycholo-
gist, sociologist, scientist, teacher, person pursuing bona fide studies or
research, librarian, clergyman, prosecutor, judge, or other person having
a proper interest in the material or performance.382

The Court explained that states have a compelling interest in the phys-
ical and psychological well-being of minors, can determine that using
children in pornography is harmful, and can proscribe possession be-
cause it is difficult, if not impossible, to solve the child pornography
problem by attacking only production and distribution.383  The Court’s
concern with a scienter requirement was evidenced in United States v. X-
Citement Video, Inc., where the Court held that the term “knowingly” in
the statutes being reviewed extended both to the sexually explicit na-
ture of the material and the age of the performer.384  This made it eas-
ier to uphold the statute, since the scienter requirement applied to
both the age of the performer and the nature of the material.

For Ferber to apply, children must actually be involved.385  In Ash-
croft v. The Free Speech Coalition, the Court considered whether the Child
Pornography Prevention Act of 1996 was unconstitutionally overbroad
insofar as it criminalized the production or possession of images that
appeared to depict minors engaged in sexual intercourse, even though
those images may have been computer images.386  Because no actual
minors were involved in the case, the Court rejected an analysis based
on viewing the speech as “unprotected,” and instead applied standard
free speech analysis.387  The Court held the government did not show a
strong enough connection between the thoughts that might be gener-
ated and subsequent illegal actions that would justify a restriction
based on a “secondary effects” rationale of discouraging pedophiles
from engaging in illegal conduct.388

382 Id. at 106.
383 Id. at 109–11.
384 513 U.S. 64, 78 (1994).
385 See Ashcroft v. Free Speech Coal., 535 U.S. 234, 251 (2002).
386 Id. at 249–55.
387 Id. at 244–58.
388 Id. at 251–54.
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In a subsequent pandering and solicitation Act, Congress focused
on prohibiting the expression of an intent to distribute or to acquire
what was believed to be child pornography.389  In United States v. Wil-
liams, the Court upheld the Act against an overbreadth and vagueness
challenge.390  The Act punished any person who knowingly promoted
or solicited in interstate commerce any material in a manner that re-
flects a belief or is intended to cause another to believe that the mate-
rial contains an obscene visual depiction of a minor engaged in
sexually explicit conduct or an actual minor engaged in such con-
duct.391  A 7-2 Court upheld the law, as it was limited to regulating the
recommendation of a particular piece of purported child pornography
with the intent of initiating a transfer.392  Nor was the Act vague since it
required a jury make findings on clear questions of fact, i.e., that the
defendant hold the belief and make a statement that reflects a belief
that the material is child pornography, or that he communicate in a
manner intended to cause another so to believe.393  Justice Stevens con-
curred with Justice Breyer, saying that when the Act is interpreted in
order to save its constitutionality, it is limited to situations where
materials are advertised, promoted, presented, distributed, or solicited
with a lascivious purpose—that is, with the intention of inciting sexual
arousal.394  Other cases have raised issues of what constitutes possession
or procurement of child pornography or enticement of a minor to en-
gage in sexual activity.395

389 18 U.S.C. § 2252A (2012).
390 553 U.S. 285, 292–307 (2008).
391 Id. at 289–90.
392 Id. at 292–97.
393 Id. at 306.
394 Id. at 307–08 (Stevens, J., concurring).  Justice Souter dissented and Justice Gins-

burg joined the dissent. Id. at 310 (Souter, J., dissenting).  Souter found overbreadth
because the Act could apply to criminalize a proposal with regard to an existing repre-
sentation, which did not involve an actual child. Id. at 319–21.  He agreed that a defen-
dant could be convicted where there was no such photograph because then no
protected speech would exist. Id. However, where a relevant picture is a simulation of
a child, the proposal would be for a transaction that could not itself be made criminal
under Free Speech Coalition. Id.

395 See, e.g., People v. Kent, 970 N.E.2d 833 (N.Y. 2012) (finding that merely accessing
Web images of child pornography, which the user does not intentionally store, but
which are automatically stored in the computer, does not constitute procurement of
child pornography); People v. Gumila, 981 N.E.2d 507 (Ill. App. Ct. 2012) (finding
images automatically stored not enough to prove possession, but can be used as evi-
dence that the defendant viewed the original images and intended that they be stored
in the cache, from which he could view them at a later time); see also United States v.
Anderson, 759 F.3d 891 (8th Cir. 2014) (finding that strict scrutiny is satisfied in distrib-
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A related issue is the extent to which victims of child pornography
can sue viewers in restitution for harm caused by the viewing, even
when the viewer and victim have no pre-existing relationship.  The Su-
preme Court addressed this issue in Paroline v. United States.396

A related concern involves “indecent” or “patently offensive” ma-
terial that is considered harmful for children to hear or view.397  Such
material is not “limited protected speech,” but rather is analyzed under
standard First Amendment doctrine with the understanding that the
state has a compelling government interest in preventing such material
from being viewed by children.398  However, consistent with strict scru-
tiny, the government must adopt the “least restrictive alternative” in

uting child pornography case for digitally morphing actual face of minor onto body of
adult having sex). See generally United States v. Howard, 766 F.3d 414 (5th Cir. 2014)
(discussing what “grooming” conduct, in absence of firm plans to meet, is sufficient to
establish “substantial step” to prove enticement; sending sexually explicit photo to mi-
nor girl may be enough, but not to intermediary to give to girl); United States v. Fugit,
703 F.3d 248 (4th Cir. 2012) (holding that defendant who induced preteen girls into
having sexually inappropriate telephone and online conversations with him violated
federal law, making it a crime to entice a minor to engage in “sexual activity” even
though there was no proof he intended to engage in physical conduct with the victims);
United States v. D’Amelio, 565 F. App’x 61 (2d Cir. 2014) (upholding a conviction for
attempted enticement of a minor when defendant showed up to meet who he thought
was twelve-year-old girl).

396 572 U.S. __, 134 S. Ct. 1710 (2014) (finding restitution for pornography possession
under 18 U.S.C. § 2259 should be awarded in amount comporting with defendant’s
role in “causal process” underlying victim’s losses, those losses possibly including $3
million in lost income and $500,000 in future treatment and counseling in dealing with
knowledge that filmed sexual assault has been, and continues to be, viewed by
thousands of persons online; imposing all these losses on single or a few defendants
actually convicted would likely be “excessive”; noting, on the other hand, defendants
should be “made aware, through the concrete mechanism of restitution, of the impact
of child-pornography possession on victims,” and thus award should not be “trivial”); id.
at 1730–35 (Roberts, C.J., dissenting) (reasoning that by being one of thousands who
viewed the post, defendant did not literally “cause” the harm, so no damages should be
awarded and noting that Congress should redraft statute); id. at 1735–37 (Sotomayor,
J., dissenting) (reasoning that by viewing the post the defendant did “cause” the harm,
and single or few convicted defendants should be jointly and severally liable under
§ 2259 for all of the victim’s losses); see also United States v. Dunn, 777 F.3d 1171,
1180–81 (10th Cir. 2015) (holding that district court must use multi-factored approach
to determine defendant’s share of responsibility for posting child pornography picture
to shared file).

397 See Ginsberg v. New York, 390 U.S. 629, 635–43 (1968) (discussing restrictions on
selling indecent materials to minors); see also David Greene, Book Review, 10 B.U. PUB.
INT. L.J. 360 (2001) (reviewing MARJORIE HEINS, NOT IN FRONT OF THE CHILDREN: “IN-

DECENCY,” CENSORSHIP, AND THE INNOCENCE OF YOUTH (2001)).
398 Ginsberg, 390 U.S. at 635–43.



\\jciprod01\productn\E\ELO\8-2\ELO205.txt unknown Seq: 64 16-MAY-16 13:17

354 Elon Law Review [Vol. 8: 291

order to take steps to avoid infringing the free speech rights of
adults.399  Thus, even while protecting children from indecency, the
state may not reduce the adult population to reading only what is fit
for children.400  For example, wearing a jacket in a courthouse corridor
that contained the phrase “Fuck the Draft” could not be the basis of a
conviction for disturbing the peace when there was no evidence of any
disturbance, even if a child might read the jacket.401

The modern Court has reviewed indecency limits with respect to
live performances and electronic communications.  An early case was
Sable Communications of California, Inc. v. FCC.402  There, the Court
struck down a congressional ban intended to protect children from
indecent dial-a-porn telephone services because the ban also affected
adults, yet was not limited to Miller-defined obscenity.403  The Court dis-
tinguished FCC v. Pacifica Foundation,404 the George Carlin “seven dirty
words” case, on the grounds that in Sable, affirmative steps would have
to be taken to access the service, rather than the intrusion just coming
in when the radio or television station was turned on, as in Pacifica.405

Thus, a content-neutral, unwilling listener intermediate standard
could not apply.406  The Court did suggest that if a total ban were the
only effective way to protect juveniles from such calls, the law might be
upheld despite its invasion of adult First Amendment rights.407

More recent legislative efforts to deal with child pornography at
the national level have concentrated on the Internet.  The problem for
lawmakers has been to erect barriers that protect children and yet do
not unconstitutionally interfere with the free speech rights of adults.408

In a sequence of cases, the Court has made it difficult for Congress to
regulate, typically finding less burdensome effective alternatives to
Congress’s regulatory scheme.  Typical is Reno v. ACLU.409  There, the

399 Sable Commc’ns. of Cal., Inc. v. FCC, 492 U.S. 115, 126–31 (1989).
400 Butler v. Michigan, 352 U.S. 380, 382–84 (1957).
401 Cohen v. California, 403 U.S. 15, 16–22, 26 (1971).
402 492 U.S. 115 (1989).
403 Id. at 124–31.
404 438 U.S. 726 (1978).
405 Sable Comms., 492 U.S. at 127–28 (citing Pacifica Found., 438 U.S. at 726).
406 Id. at 126–28.
407 See id. at 126–31.
408 See generally Alan E. Garfield, Protecting Children from Speech, 57 FLA. L. REV. 565

(2005) (discussing the muddied area of child-protection censorship. its tension with the
First Amendment, and the appropriate body of government that should handle the
issue of that censorship).

409 521 U.S. 844, 864–74 (1997).



\\jciprod01\productn\E\ELO\8-2\ELO205.txt unknown Seq: 65 16-MAY-16 13:17

2016] The Structure of Modern Free Speech Doctrine 355

Court struck down portions of the Telecommunications Act of 1996
that prohibited (1) the knowing transmission to a person under eigh-
teen years of age any obscene or indecent message or any patently of-
fensive depiction of sexual or excretory activities or organs, or (2)
knowingly permitting any telecommunications facility under a person’s
control to be used for such activity.410  The Act could not pass strict
scrutiny because it lacked the necessary precision and thus, was not
narrowly tailored.411  In support of this conclusion, Justice Stevens pro-
vided several examples.  He pointed out, for example, that knowledge
that one or more members of a one hundred-person group will be
underage would burden communication among adults.412  Justice Ste-
vens explained, “In order to deny minors access to potentially harmful
speech, the CDA effectively suppresses a large amount of speech that
adults have a constitutional right to receive and to address to one an-
other.”413  Other cases have reached similar results, often involving the
Court recommending use of blocking or filtering technology.414

In 2004, in Ashcroft v. ACLU (Ashcroft II), a 5-4 Court held that the
district court did not abuse its discretion in entering a preliminary in-
junction against enforcing the Child Online Protection Act.415  The Act
imposed criminal penalties for knowingly posting on the Internet, for
commercial purposes, material that is harmful to minors.416  Justice

410 Id. at 857–59.
411 Id. at 874–79.
412 Id. at 874.
413 Id.  A concurrence agreed that the Act violated the First Amendment because with

current technology, a speaker could not be reasonably assured that his or her speech
could be confined in an “adult zone.” Id. at 886, 891–93 (O’Connor, J., concurring in
the judgment in part and dissenting in part).  However, the concurrence would uphold
the Act insofar as it applied to indecent speech in communications between an adult
and one or more minors. Id.

414 See, e.g., United States v. Playboy Entm’t Grp., Inc., 529 U.S. 803 (2000) (holding it
unconstitutional to ban adult cable channels from broadcasting during hours when
children likely to be in the audience; giving parents option to block such channels as a
less burdensome effective alternative); see also United States v. Am. Library Ass’n, 539
U.S. 194, 205–09 (2003) (plurality opinion) (holding reasonable and constitutional an
Act denying federal funds to a public library unless it installed software to block ob-
scene images or child pornography, preventing minors from obtaining access to mate-
rial that is harmful to them, as library is a non-public forum); id. at 214–15 (Kennedy, J.,
concurring in the judgment) (discussing that it was constitutional, but only because a
patron need only ask a librarian to unblock it or disable the filter and noting that the
library is a public forum); id. at 217–18 (Breyer, J., concurring in the judgment) (find-
ing it constitutional under a balancing approach similar to intermediate review).

415 542 U.S. 656, 666–73 (2004).
416 Id. at 661.
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Kennedy wrote that when plaintiffs challenge a content-based speech
restriction, strict scrutiny applies and the government must show not
only a compelling interest, but also that the challenged regulation is
the least restrictive means among available, effective alternatives.417  In
view of the existence of filters, which impose selective restrictions on
speech at the receiving end, and not universal restrictions at the
source, filters may well be more effective in protecting children than
the criminal penalties in the statute; this is especially so since filters
can protect even against material posted in other countries, verifica-
tion systems can be subject to evasion, and filters can be applied to all
forms of Internet communication, including e-mail.418  Thus, there
were factual issues for trial that the government had not established,
and so it was not an abuse of discretion to issue the preliminary
injunction.419

An issue related to protecting children from viewing “indecent”
material concerns the process of editing motion pictures to remove
various kinds of objectionable content in terms of images or words,
and then selling or renting such “sanitized” versions of the original
work.  Under the Family Movie Act of 2005, Congress immunized filter-
ing editors (which filter out objectionable content) from copyright in-
fringement litigation, as long as it is clear to the viewer that the
original work has been edited, limiting the “moral right” of authors
and producers to their initial unedited work.420

417 Id. at 666.
418 Id. at 667–68.
419 Four Justices dissented. Id. at 676 (Scalia, J., dissenting); id.(Breyer, J., dissenting).

While acknowledging that strict scrutiny applied, Justice Breyer wrote in his dissent,
“Nonetheless, my examination of (1) the burdens the Act imposes on protected expres-
sion, (2) the Act’s ability to further a compelling interest, and (3) the proposed ‘less
restrictive alternatives’ convinces me that the Court is wrong.  I cannot accept its con-
clusion that Congress could have accomplished its statutory objective—protecting chil-
dren from commercial pornography on the Internet—in other, less restrictive ways.”
Id. at 677.  Chief Justice Rehnquist and Justice O’Connor joined Justice Breyer’s dissent.
Id. at 676.  Justice Scalia also dissented in the case, arguing that strict scrutiny should
not be applied. Id. (Scalia, J., dissenting).  Relying on Ginzburg v. United States, which
predated both the Miller test in 1973, and the protection given to commercial speech
after 1976, he reiterated a position he had held in other cases, stating, “[C]ommercial
entities which engage in ‘the sordid business of pandering’ by ‘deliberately em-
phasiz[ing] the sexually provocative aspects of [their non-obscene products], in order
to catch the salaciously disposed,’ engage in constitutionally unprotected behavior.” Id.
at 676 (quoting Ginzburg v. United States, 383 U.S. 463, 467, 472 (1966)).

420 Family Movie Act of 2005, Pub. L. No. 109-9, 119 Stat. 223 (codified as amended at
17 U.S.C. § 110(11), 15 U.S.C. § 1114(3)(a)).  Concerning the proper balance of rights
in this area, see generally Matthew S. Bethards, Can Moral Rights Be Used to Protect Immo-
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In 2011, in Brown v. Entertainment Merchants Ass’n, the Court used a
content-based, strict scrutiny analysis to hold unconstitutional a Cali-
fornia law that banned the sale of “violent video games” to children.421

California could not show a direct causal link between violent video
games and harm to minors, and thus the law was not directly related to
any compelling government interest.422  It was also overbroad, and thus
not the least burdensome, effective alternative.423  Two Justices con-
curred, but suggested the Court should be more deferential to legisla-
tures “who may be in a better position than we are to assess the
implications of new technology” and that there are “reasons to suspect
that the experience of playing violent video games just might be very
different from reading a book, listening to the radio, or watching a
movie or a television show.”424  Two Justices dissented.425  In his dissent,
Justice Thomas concluded that the “original understanding” of free
speech does not include a right to speak to minors, or a right of mi-
nors to access speech, without going through the minor’s parents or
guardians.426  Justice Breyer, in his dissent, concluded that California
has a compelling government interest in supporting parental child
rearing and the well-being of children, that there is sufficient evidence
that exposure to video games is positively associated with aggressive
behavior, and that banning sales to children, while permitting parents
to buy such games and give them to children, was the least restrictive,
effective alternative to advance these interests.427

rality? Editing Motion Pictures to Remove Objectionable Content, 3 VA. SPORTS & ENT. L.J. 1
(2003) (arguing that third-party editors should not be barred from editing media, and
presenting an analysis sympathetic to editors of initial works and viewers of the resulting
sanitized copy); Joel M. Purles, Balancing the Scales: Expanding the Family Movie Act to
Protect Consumers after Clean Flicks of Colorado, LLC v. Soderbergh, 81 S. CAL. L. REV.
351 (2008), (discussing Clean Flicks of Colorado, LLC v. Soderbergh, 433 F. Supp. 2d
1236 (D. Colo. 2006), and finding that “digital” editing of movie DVDs constitutes copy-
right infringement, as opposed to “filtering” technology applied to DVDs, which is pro-
tected by Family Movie Act of 2005); Cyrill P. Rigamonti, Deconstructing Moral Rights, 47
HARV. INT’L L.J. 353 (2006) (discussing the negative implications of adopting the civil
law concept of moral rights, and presenting an analysis sympathetic to authors and
producers of initial works).

421 Brown v. Entm’t Merchs. Ass’n, 564 U.S. __, __, 131 S. Ct. 2729, 2732–33 (2011).
422 Id. at __, 131 S. Ct. at 2738.
423 Id. at __, 131 S. Ct. at 2740–41.
424 Id. at __, 131 S. Ct. at 2742 (Alito, J., concurring in the judgment).  Chief Justice

Roberts joined Justice Alito’s concurrence. Id.
425 Id. at __, 131 S. Ct. at 2751 (Thomas, J., dissenting); id. at __, 131 S. Ct. at 2761

(Breyer, J., dissenting).
426 Id. at __, 131 S. Ct. at 2751 (Thomas, J., dissenting).
427 Id. at __, 131 S. Ct. at 2771 (Breyer, J., dissenting).
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In 2013, the Seventh Circuit held unconstitutional a law that pro-
hibited sex offenders from accessing chat rooms and social media web-
sites in Doe v. Prosecutor, Marion County.428  Because the law applied
without reference to the content of the offender’s speech, the court
applied intermediate review, and then held the law was substantially
more burdensome than necessary, given other better-targeted methods
to combat unwarranted and inappropriate communication between
minors and sex offenders.429  Other cases have reached similar
results.430

VI. CONTENT-BASED REGULATIONS OF SPEECH TRIGGERING FREE

SPEECH REVIEW, BUT LESS THAN STRICT SCRUTINY

A. Defamation and Related Torts (“Reasonableness” Balancing)
1. Defamation Cases

Cases of defamation and related torts involve laws that regulate
based on the content of the individual’s speech.  Nonetheless, these
cases do not involve application of a strict scrutiny approach normally
applicable to content-based regulations of speech.  Instead, in cases in-
volving defamation and related torts, the Court has developed a num-
ber of tests that balance the state’s interest in an effective tort law
against the individual’s interest in the freedom of speech.

Before 1964, common law provided a speaker’s only free speech
protection as defendant in a defamation action.  As with obscenity or
fighting words, once the case involved defamatory speech, there was
no further First Amendment review.431  That changed dramatically in
1964 when the Court decided New York Times Co. v. Sullivan, where the
Court held that for a public official to succeed in a defamation case for

428 705 F.3d 694, 703 (7th Cir. 2013).
429 Id. at 698, 703.
430 See, e.g., United States v. Gnirke, 775 F.3d 1155, 1163–67 (9th Cir. 2015) (finding

overbroad a supervised release condition for child molester from possessing any sexual
explicit material; limiting the condition to any material involving children or material
deemed inappropriate by his probation officer); Ex parte Lo, 424 S.W.3d 10, 13–14, 17
(Tex. Crim. App. 2013) (defining TEXAS PENAL CODE § 33.021(b)(1) (2011), which
makes it illegal for adults to engage a minor in sexually explicit online communications,
as a content-based regulation, triggering strict scrutiny, and holding that the statute is
not narrowly drawn to protecting children from sexual abuse).

431 See, e.g., Chaplinsky v. New Hampshire, 315 U.S. 568, 571–72 (1942) (“There are
certain well-defined and narrowly limited classes of speech, the prevention and punish-
ment of which have never been thought to raise any Constitutional problem.  These
include the lewd and obscene, the profane, the libelous, and the insulting or ‘fighting’
words.”).
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statements relating to official duties, the individual must prove the
statement was made with “actual malice.”432  To prove actual malice,
the Supreme Court enumerated the following:

Several kinds of evidence that may be utilized by plaintiffs, including
proof that the defendant entertained serious doubts as to the truth of his
or her publication, proof that the statement was fabricated by the defen-
dant, proof that the statement was the product of the defendant’s imagi-
nation, or proof that there exist obvious reasons to doubt the veracity of
the informant upon whom the statement is based or the accuracy of the
statement being relied upon.  The courts have conceded that where
proof of actual malice is at issue, information and facts that would tend to
shed light on the reporter’s state of mind are discoverable.  To balance
the defamation plaintiff’s necessity to prove this element with society’s
interest in protecting the marketplace, the U.S. Supreme Court requires
that proof of actual malice be made by clear and convincing evidence.433

In practice, it has been very difficult for plaintiffs to prove that
defendants acted with the “actual malice” required under Sullivan, par-
ticularly as the decision on “actual malice,” as an “ultimate” constitu-
tional fact, is for the court to determine as a matter of law, not the jury
as a trier of fact.434  Indeed, it has been noted that, given Sullivan, the
law of libel “poses little serious threat to the First Amendment rights of
the media,” although “fear of the relentless deep-pocket plaintiff, who
pursues a libel claim despite having only a small chance of winning;
the thinly-capitalized defendant, who is only one big judgment away
from bankruptcy; and the high cost of discovery” remain “threats.”435

432 376 U.S. 254, 279–80 (1964).
433 Daniel Scardino, Liberty and Defamation, 20 COMM. L. 3, 5 (2002).
434 See generally Lackland H. Bloom, Jr., Proof of Fault In Media Defamation Litigation, 38

VAND. L. REV. 247 (1985), (citing Bose Corp. v. Consumers Union of U.S., 466 U.S. 485,
508–11 (1984) (noting that actual malice is an issue for courts, not juries)).  Occasion-
ally, the test can be met. See, e.g., Cantrell v. Forrest City Publ’g Co., 419 U.S. 245,
248–54 (1974) (upholding liability for false light invasion of privacy under actual mal-
ice standard); Burnett v. Nat’l Enquirer, Inc., 193 Cal. Rptr. 206, 219 (Cal. Ct. App.
1983) (finding liability for defamation under actual malice standard, but reducing pu-
nitive damage award).

435 David A. Logan, Libel Law in the Trenches: Reflections on Current Data on Libel Litiga-
tion, 87 VA. L. REV. 503, 508, 524 (2001); see also Obsidian Fin. Grp., LLC v. Cox, 740
F.3d 1284, 1287–90 (9th Cir. 2014) (noting that liability for defamatory blog involving
matter of public concern must meet the same Sullivan standard applied to the institu-
tionalized press). Cf. Klayman v. Zuckerberg, 753 F.3d 1354, 1355–57 (D.C. Cir. 2014)
(finding a lawsuit against Facebook for failing promptly to take down page calling for
violence against Jews preempted by Communications Decency Act, providing that “in-
teractive computer service” cannot be viewed as “publisher” of information posted
online).
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Reflecting a balancing approach between the state’s interest in an
effective tort law against an individual’s interest in the freedom of
speech, in 1974, a 5-4 Court held in Gertz v. Welch that where the plain-
tiff is a private person and the substance of a defamatory statement
makes substantial danger to reputation apparent, the state need not
require more than proof of fault, i.e., negligence, to permit recovery
for compensatory damages, even though the case involves a matter of
public concern.436  However, in recognition of danger from excessive
damage awards, a state could permit recovery of presumed or punitive
damages only on proof of actual malice.437

In 1985, the Court once again limited Sullivan.438  In Dun & Brad-
street, Inc. v. Greenmoss Builders, Inc., the Court addressed the protection
given to private individuals in a defamation action where the matter in
question was not of public concern.439  The Court held that states could
impose liability if fault is shown, and presumed or punitive damages
can be recovered without showing actual malice.440

Although the Court does not make reference to this fact, the bal-
ancing in these cases tracks in rigor to the balancing done in Dormant
Commerce Clause review.  In Dormant Commerce Clause cases, the
Court similarly balances the state’s interests (there, the state’s interest
in various kinds of economic regulations) against the constitutional in-

436 Gertz v. Welch, 418 U.S. 323, 347–52 (1974).  Justice Brennan, dissenting, said that
the Sullivan rule should apply in all civil actions concerning media reports on a private
individual’s involvement in events of public or general interest. Id. at 361 (Brennan, J.,
dissenting).  Justice Douglas continued his absolutist view, stating that any libel law was
unconstitutional. Id. at 356 (Douglas, J., dissenting).  At the other extreme, Chief Jus-
tice Burger and Justice White disagreed that a negligence requirement should be im-
posed for cases involving private figures. Id. at 354–55 (Burger, C.J., dissenting); id. at
369–71 (White, J., dissenting).  However, the majority supported Justice Powell’s rea-
soning that private individuals need more protection than do public figures because
they have less opportunity to correct a lie or error and they have not thrust themselves
into the public eye, and thus they have not voluntarily exposed themselves to the in-
creased risk of injury assumed by public figures, but that negligence is a bare minimum
requirement for recovery of damages in a defamation or libel suit. Id. at 344–52 (ma-
jority opinion).

437 See id. at 349 (holding “that the States may not permit recovery of presumed or
punitive damages, at least when liability is not based on a showing of knowledge of
falsity or reckless disregard for the truth”).

438 Dun & Bradstreet, Inc. v. Greenmoss Builders, Inc., 472 U.S. 749, 755–61 (1985).
439 Id.
440 Id. at 761.
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terests at stake (there, an interest in free trade).441  For commercial
regulations that involve either facial discrimination against free trade
or a discriminatory purpose, there is virtually a per se rule of unconstitu-
tionality under the Maine v. Taylor test; for non-discriminatory regula-
tions, the easier to meet Pike v. Bruce Church test is used to determine if
a regulation is a “clearly excessive” burden on free trade.442  Similarly,
under New York Times Co. v. Sullivan, where the defamatory act con-
cerns speech about a public official and the constitutional interest in
freedom of speech is at its highest, there is a very difficult “actual mal-
ice” test to meet; in other cases, where the governmental interest is
stronger and the constitutional interest is not as strong, as in cases that
do not involve public officials or matters of public concern, such as
Dun & Bradstreet, the constitutional test is easier for the government to
meet.443  In all defamation cases, the challenger retains the burden of
establishing that the tort law is unconstitutional.444  Under the levels of
constitutional review presented in this Article, this kind of review re-
flects the same kind of reasonableness balancing used in non-public
forum, non-viewpoint-based discrimination cases.445  These similarities
are summarized in Appendix A, Table 1 (Dormant Commerce Clause
doctrine) and Table 2 (defamation and non-public forum, non-view-
point-based discrimination cases).

It remains uncertain which rule should be applied if plaintiff is a
public official or public figure, but the defamation did not relate to a
matter of public concern.  Professor Tribe, who has criticized the
Court for its retreat from the actual malice rule, has stated that the
actual malice rule should be applied whenever the plaintiff is a public
official or public figure.446  However, it can be argued that the Dun &
Bradstreet rule should apply to all defamation cases involving private

441 For an overview of Dormant Commerce Clause doctrine, see 1 CHARLES D. KELSO &
R. RANDALL KELSO, AMERICAN CONSTITUTIONAL LAW: AN E-COURSEBOOK 584–603 (2015)
(ebook), http://libguides.stcl.edu/kelsomaterials [hereinafter 1 KELSO & KELSO, AMERI-

CAN CONSTITUTIONAL LAW] (discussing numerous cases addressing the Dormant Com-
merce Clause).

442 Maine v. Taylor, 477 U.S. 131, 138 (1986); Pike v. Bruce Church, Inc., 397 U.S. 137,
142 (1970).

443 N.Y. Times Co. v. Sullivan, 376 U.S. 254, 279–80 (1964); Dun & Bradsteet, Inc., 472
U.S. at 755–59, 763.

444 See, e.g., N.Y. Times Co., 376 U.S. at 264–65.
445 See supra text accompanying notes 98–117.  A similar reasonableness balancing has

been alleged to apply in cases of invasion of privacy, see infra text accompanying notes
458–66.

446 TRIBE, supra note 361, at 873–86.
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conduct not a matter of public concern, since even a public person
should be able to protect private matters from false public comment
without having to meet the difficult “actual malice” standard.

In practice, it would be unlikely for any matter involving a public
official or public figure to be viewed as a matter not of public concern.

The cases suggest that generally the following will be considered matters
of public concern in terms of the Dun & Bradstreet definition: politics and
campaigns; operations of financial institutions; conduct of government
and public officials; illegal or questionable business practices with ramifi-
cations for the general public; public health and safety; criminality and
criminal justice; recruitment methods of a religious cult; pornography;
and athletics.  The following matters have been held not to be of public
concern: employers’ allegations of wrongdoing by employees or custom-
ers without ramifications for the general public; personal disputes be-
tween businesses and disgruntled customers; job recommendations; intra-
professional disputes; intra- or inter-organizational business without
ramifications for the general public; a paternity claim; a recommendation
on tenure at a state university; inaccurate credit reports; and aspersions
made in commercial advertising.447

2. False Light Cases

Three years after New York Times Co. v. Sullivan, the Supreme
Court decided Time, Inc. v. Hill.448  This was an action to redress inva-
sion of privacy based on false reports regarding matters of public inter-
est.449  The Court held that truth is a complete defense and that the
First Amendment bars recovery in the absence of proof that the defen-
dant published the report with “actual malice,” the Sullivan standard.450

Justice Brennan explained that erroneous statements are no less inevi-
table in entertaining the public as in informing the public and, if inno-
cent and merely negligent, such speech “must be protected if the
freedoms of expression are to have the ‘breathing space’ that they
‘need . . . to survive.’”451

Although the Supreme Court has never ruled on the issue, lower
courts have split on whether the actual malice standard must be met
even if the case does not involve a public official or public figure.452  It

447 Robert E. Drechsel, Defining “Public Concern” in Defamation Cases Since Dun & Brad-
street v. Greenmoss Builders, 43 FED. COMM. L.J. 1, 12–14 (1990).

448 385 U.S. 374 (1967).
449 Id. at 376–81.
450 Id. at 387–88.
451 Id. at 388 (citations omitted).
452 Proving Fault-Actual Malice and Negligence, DIGITAL MEDIA L. PROJECT (Aug. 7, 2008),

http://www.dmlp.org/legal-guide/proving-fault-actual-malice-and-negligence.



\\jciprod01\productn\E\ELO\8-2\ELO205.txt unknown Seq: 73 16-MAY-16 13:17

2016] The Structure of Modern Free Speech Doctrine 363

can be argued that Gertz impliedly overruled Time, Inc. v. Hill for false
light cases involving non-public figures, just as Gertz limited the Sullivan
actual malice doctrine for cases of defamation.  Similarly, no Supreme
Court case addresses the proper standard where the false light relates
only to a matter of private concern.  Using Dun & Bradstreet as an anal-
ogy suggests that a showing of fault would be sufficient for liability and
that courts could permit recovery of presumed or punitive damages
without a showing of actual malice.  With regard to public official or
public figure cases, application of the actual malice rule of Hill is clear.
In 1988, the Court ruled in Hustler Magazine v. Falwell that the First
Amendment bars recovery for intentionally inflicting emotional dis-
tress by a parody cartoon on a plaintiff who is a public official or a
public figure unless the cartoon contains a false statement of fact made
with actual malice.453

Proof of actual malice is difficult enough to establish in ordinary
circumstances. Masson v. New Yorker Magazine made proof of actual
malice even more difficult to establish in false light cases.454  In Masson,
the Court ruled that deliberately altering words in a quote does not
equate with the actual malice rule unless the alteration results in a ma-
terial change in the meaning conveyed by the statement.455

3. Invasion of Privacy by Truth

In 1975, the Court held in Cox Broadcasting Corp. v. Cohn that civil
liability for invasion of privacy by a true publication may not be im-
posed on a broadcaster for accurately publishing information released
to the public in official court records.456  In 1989, this ruling was ex-
tended in Florida Star v. B.J.F. to protect a newspaper from liability for
publishing the name of a rape victim obtained from a police report
made available in the pressroom.457

If private information is illegally intercepted and then delivered to
a broadcaster who publishes it, can the federal government sanction
that broadcast?  In Bartnicki v. Vopper, the Court held that the privacy

453 Hustler Magazine v. Falwell, 485 U.S. 46, 50–57 (1988). But see Rodney K. Smith &
Patrick A. Shea, Religion and the Press: Keeping First Amendment Values in Balance, 2002
UTAH L. REV. 177, 226–31 (2002) (arguing that given the special importance of moral
integrity to religious figures, courts should be willing to more-often apply Gertz stan-
dards for false-light cases involving religious figures).

454 501 U.S. 496, 510–16 (1991).
455 Id. at 497.
456 Cox Broad. Corp. v. Cohn, 420 U.S. 469, 490–92 (1975).
457 Fla. Star v. B.J.F., 491 U.S. 524, 526–32 (1989).
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interests protected by the federal statute were not sufficient to justify
its application to a broadcaster of an illegally intercepted communica-
tion containing information of public concern where the broadcaster
did not illegally intercept the private communication or arrange for its
interception.458  The Court noted that the constitutional interests at
stake in Bartnicki concerning making public information about a pub-
lic concern were similar to the interests at stake in Sullivan.459  The
Court noted, however, that is was not deciding whether privacy inter-
ests would be strong enough to justify the application of the statute to
“disclosures of trade secrets or domestic gossip or other information of
purely private concern.”460

In a concurrence, Justices Breyer and O’Connor underscored that
this kind of case does not involve “strict scrutiny,” but rather a balanc-
ing of interests, asking whether “the statutes strike a reasonable bal-
ance between their speech-restricting and speech-enhancing
consequences.”461  In determining this “reasonable” balance, Justice
Breyer indicated that a court should ask whether the relevant statutes
“impose restrictions on speech that are disproportionate when mea-
sured against their corresponding privacy and speech-related benefits,
taking into account the kind, the importance, and the extent of these
benefits, as well as the need for the restrictions in order to secure those
benefits[.]”462  In dissent, Chief Justice Rehnquist, joined by Justices
Scalia and Thomas, accused the majority of “tacit application of strict
scrutiny.”463  Contrary to this view, the majority did not adopt strict
scrutiny.464  The majority did indicate, however, that to prevent a news-
paper from publishing truthful information on a matter of public con-
cern when the media played no part in the unlawful recording of the
information would require a reason “of the highest order.”465  Such
language is similar to that used in Dormant Commerce Clause cases,
where there is the virtual per se rule of invalidity for facially discrimina-
tory burdens against interstate commerce, which can only be overcome
by strong state interests.466  Like all the other cases involving interac-

458 Bartnicki v. Vopper, 532 U.S. 514, 533–35 (2001).
459 Id. at 534–35.
460 Id. at 533.
461 Id. at 536 (Breyer, J., concurring).
462 Id. at 536–37.
463 Id. at 544 (Rehnquist, C.J., dissenting).
464 Id. at 514–15 (majority opinion).
465 Id. at 527–28 (citing Smith v. Daily Mail Publ’g Co., 443 U.S. 97, 103 (1979)).
466 See supra text accompanying note 442.
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tion between tort law and free speech concerns, the scrutiny in Bart-
nicki is best viewed as reasonableness review, with the burden on the
challenger, as in Bartnicki, to prove the statute unconstitutional.

4. Unlawful Appropriation of Name or Likeness or Other
Miscellaneous Tort or Contract Doctrines

Courts have had to struggle with the interplay between First
Amendment doctrine and a number of other tort causes of action.  In
each case, the Court has engaged in a reasonableness balancing ap-
proach.  For example, in 1977, in Zacchini v. Scripps-Howard Broadcast-
ing Co., the Court allowed a defendant to be found liable for
videotaping fifteen seconds of the plaintiff’s human cannonball act
and playing it on the nightly news.467  The Court held this was a form of
unlawful appropriation of plaintiff’s property.468

Courts have also allowed liability to be imposed for speech under
the contract doctrine of promissory estoppel and the tort doctrine of
negligence.  For example, in Cohen v. Cowles Media Co., the Court held
that the First Amendment does not bar damages against a newspaper
for breaching a promise of confidentiality to a source that relied on
the promise in providing information to the paper, even for matters of
public concern relating to a candidate in the upcoming election.469  A
four-Justice dissent would have held “the State’s interest in enforcing a
newspaper’s promise of confidentiality insufficient to outweigh the in-
terest in unfettered publication of the information revealed in this
case.”470  The Fourth Circuit held in Rice v. Paladin Enterprises that there
can be liability for negligence if a defendant author publishes methods
for doing illegal things, e.g., how to be a hit man, and that publication
results in others using the methods to injure someone.471  The publica-

467 433 U.S. 562, 578–79 (1977).  Justice Powell, dissenting, would have held that “the
First Amendment protects the station from a ‘right of publicity’ or ‘appropriation’ suit,
absent a strong showing by the plaintiff that the news broadcast was a subterfuge or
cover for private or commercial exploitation.” Id. at 581 (Powell, J., dissenting).  Justice
Stevens would have remanded the case to permit the lower state court to clarify whether
its opinion rested on federal constitutional grounds or state tort grounds. Id. at 583
(Stevens, J., dissenting).

468 Id. at 569.
469 501 U.S. 663, 672 (1991).
470 Id. at 679 (Souter, J., dissenting).  Justices Marshall, Blackmun, and O’Connor

joined Justice Souter’s dissent. Id. at 676.  For a critique of the majority’s opinion in
Cohen, see Alan E. Garfield, The Mischief of Cohen v. Cowles Media Co., 35 GA. L. REV.
1087 (2001).

471 Rice v. Paladin Enters., 128 F.3d 233, 267 (4th Cir. 1997).
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tion was not protected under Brandenburg, as the Court held that the
book was directed to inciting another to commit imminent lawless ac-
tion and was likely to do so.472

In cases where the Court has allowed liability to be imposed for
speech that injured another, the facts did not suggest that allowing
recovery would seriously intrude on the press’s right to make judg-
ments regarding printing or broadcasting matters in which the public
might be interested.  Regarding possible constitutional protection of
the press where it intruded on privacy by truthful matters obtained
from sources other than official records, Justice White pointed out in
Cox Broadcasting Corp. v. Cohn that the Court has left open the question
whether the Constitution requires that truth be recognized as a de-
fense in a defamation action brought by a private person.473  Also open
is the question of whether truthful publication of very private matters
unrelated to public affairs may be proscribed by the Constitution, per-
haps under a fundamental right to disclosure privacy, as attempted in
Whalen v. Roe.474

472 See id. at 244.
473 Cox Broad. v. Cohn, 420 U.S. 469, 490 (1975).
474 429 U.S. 589, 599–600 (1977) (using reasonableness balancing to permit state to

collect private medical information for public health purposes, where privacy protec-
tions were in place).  As in Whalen v. Roe, the Court used a reasonableness balancing test
in Nat’l Aeronautics & Space Admin. v. Nelson, 562 U.S. __, __, 131 S. Ct. 746, 750–51
(2011), where the Court held that assuming, without deciding, the Constitution pro-
tects a right to informational privacy, that NASA questions about an employee’s prior
drug use and open-ended questions to references about whether they had a reason to
question the employee’s honesty or trustworthiness did not violate such a right. Id. A
concurrence concluded no such informational privacy right exists. Id. at 764 (Scalia, J.,
concurring in the judgment); see also Wyatt v. Fletcher, 718 F.3d 496, 508 (5th Cir.
2013) (holding that no Fourteenth Amendment privacy right afforded to a minor that
prohibits a coach from “outing” her as possibly being a lesbian to the minor’s parents);
C.N. v. Ridgewood Bd. of Educ., 430 F.3d 159, 179–82 (3d Cir. 2005) (declaring school
survey on sexual activity, drug use, and participation in various extracurricular activities
constitutional under reasonableness balancing, where privacy safeguards were in place
to ensure anonymity). But see Sterling v. Borough of Minersville, 232 F.3d 190, 196 (3d
Cir. 2000) (“[S]exual orientation [is] an intimate aspect of his personality entitled to
privacy protection under Whalen”); Powell v. Schriver, 175 F.3d 107, 111 (2d Cir. 1999)
(finding that the Constitution does “protect the right to maintain the confidentiality of
one’s transsexualism.”); cf. ACLU v. U.S. Dep’t of Justice, 750 F.3d 927 (D.C. Cir. 2014)
(discussing protection of privacy of persons acquitted or those who had charges dis-
missed and determining docket information on warrantless mobile telephone tracking
exempted from disclosure under Freedom of Information Act).
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B. Government Workers on Matters of Public Concern (Heightened
“Reasonableness” Balancing)

In 1968, the Court held in Pickering v. Board of Education of Will
County, Illinois, that a public employee’s right to speak on matters of
public concern must be balanced against the government’s right as
employer to make employment decisions based on whether the speech
is disruptive to office efficiency or morale, or otherwise harms the gov-
ernment workplace.475  As developed in cases after Pickering, to estab-
lish a claim of unlawful First Amendment retaliation a public employee
must show that he or she suffered an adverse employment action that
was causally connected to participation in a protected activity, i.e.,
speaking out on an issue of public concern.476  Once the employee sat-
isfies this initial burden, the burden shifts to the government employer
to show a legitimate nondiscriminatory reason for the action, e.g., that
the interest of the government in the efficient delivery of its services
outweighs the interest of the employee in speaking out, or that the
adverse action would have been taken even without the employee’s
speech having been made.477  If the government meets this burden, the
burden shifts back to the employee to show that the employer’s actions
were in fact a pretext for illegal retaliation.478

Because the government has the primary burden under Pickering
of defending its decision once the plaintiff has established a prima facie
case, this kind of reasonableness balancing reflects a higher standard
of review than that used for non-viewpoint discrimination in a non-
public forum,479 or as used in defamation or other tort cases.480  To
distinguish the difference among the levels of scrutiny, which all per-
mit the government to use “legitimate/permissible” interests to regu-
late (rather than the requirement of “significant/substantial/
important” interests under intermediate review, or “compelling/over-
riding” interests under strict scrutiny),481 perhaps the best terminology
would be always to use “minimum rationality review” to refer to the
“base” rational review test of Heller v. Doe,482 but use “second-order rea-
sonableness balancing” for reasonableness balancing where the bur-

475 391 U.S. 563, 568 (1968).
476 See Duffy v. McPhillips, 276 F.3d 988, 991 (8th Cir. 2002) (citation omitted).
477 Id. (citation omitted).
478 Id. (citation omitted).
479 See supra text accompanying notes 94–142.
480 See supra text accompanying notes 431–74.
481 See supra text accompanying notes 15–16.
482 See supra text accompanying note 101.
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den of proof remains on the challenger to prove unconstitutionality, as
in the non-viewpoint discrimination in the non-public forum cases like
Breard v. Banks and Hazelwood,483 and tort cases like Bartnicki,484 and
then use “third-order reasonableness balancing” when the burden
shifts to the government to justify its action as reasonable, as in Picker-
ing.485  That is the terminology used in Tables 1 and 2 in the Appendix
to this Article summarizing the Court’s doctrines in constitutional law:
constitutional law generally (Table 1); and constitutional law under
the First Amendment (Table 2).486

C. Over the Airwaves Radio and Television Regulation
(Intermediate Review)

The Court’s concern about scarcity in the public airwaves has
been used to justify a standard of review less than strict scrutiny for
content-based regulations of speech regarding over-the-airwaves radio
and television programming.  In Red Lion Broadcasting Company v. FCC,
the Court held that broadcasters can be required to allow free reply
time to persons who have been personally attacked on their station.487

The Court said that because of limited frequencies, the persons li-
censed to broadcast have no constitutional right to monopolize a radio
frequency.488  The Court said, “There is no sanctuary in the First
Amendment for unlimited private censorship operating in a medium
not open to all.”489  To the argument that allowing free reply time
would force broadcasters into self-censorship and limited coverage, the
Court said this was, at best, speculative.490

483 See supra text accompanying notes 110–11 (Breard), 135–36 (Hazelwood).
484 See supra text accompanying notes 458–66.
485 See supra text accompanying notes 475–78.
486 The Tables presented here are also discussed in the context of constitutional law

doctrine generally in Kelso, supra note 4, at 134–39.  Further discussion of the details of
modern Pickering doctrine, including determining under Garcetti v. Ceballos, 547 U.S.
410 (2006), whether the speech is on a matter of public concern, which triggers the
Pickering test, or is related to internal office management, where no free speech analysis
applies, appears at 3 KELSO & KELSO, AMERICAN CONSTITUTIONAL LAW, supra note 59, at
413–31.  Discussion of use of the Pickering balancing test in the context of government
regulation of the political activities of government employees, such as in United States
Civil Service v. Nat’l Ass’n of Letter Carriers, 413 U.S. 548 (1973), appears at 3 KELSO &
KELSO, AMERICAN CONSTITUTIONAL LAW, supra note 59, at 432–38.

487 395 U.S. 367, 392 (1969).
488 Id.
489 Id.
490 Id. at 393.  In 1987, the FCC repealed both the “balanced coverage” and “right of

reply” provisions on grounds that they “chilled” free speech rights of broadcasters. See
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This decision can be contrasted with a similar kind of access regu-
lation applied to newspapers.  In 1974, in Miami Herald Publishing Co. v.
Tornillo, the Court held that a law requiring newspapers to grant politi-
cal candidates equal space to reply to criticism or to attacks on their
personal character or official record was an invalid content-based re-
striction on editorial judgment.491  The reasoning in the two cases was
different, since in Tornillo the Court applied standard free speech doc-
trine adopting strict scrutiny for a content-based regulation of
speech.492

In 1984, the Court clarified that the lower standard of review for
content-based regulations of speech on over-the-airwaves radio and tel-
evision stations in Red Lion called for intermediate scrutiny.493  In FCC
v. League of Women Voters, the Court was faced with a statute that for-
bade any noncommercial educational broadcasting station that re-
ceived a grant from the Corporation for Public Broadcasting to engage
in editorializing.494  Relying upon Red Lion, the Court held that the
proper standard of review was whether the regulation was “narrowly
tailored to further a substantial governmental interest, such as ensur-
ing adequate and balanced coverage of public issues.”495  Applying in-
termediate scrutiny resulted in the government’s ban on editorializing
being declared unconstitutional because “the specific interests sought
to be advanced by [the] ban . . . are either not sufficiently substantial
or are not served in a sufficiently limited manner to justify the substan-
tial abridgement of important journalistic freedoms which the First
Amendment jealously protects.”496

Kenneth Karst, Equality as a Central Principle in the First Amendment, 43 U. CHI. L. REV. 20,
49 (1975) (“[C]ontinuing governmental surveillance over broadcasting content
presents truly grave dangers . . . .  Even though the right-of-reply portion . . . give[s]
added encouragement to . . . editorial blandness.”); see also Radio-Television News Dirs.
Ass’n v. FCC, 229 F.3d 269, 272 (D.C. Cir. 2000) (repealing the entire “personal attack”
and “political editorializing” aspects of the fairness doctrine). See generally R. Trevor
Hall & James C. Phillips, The Fairness Doctrine in Light of Hostile Media Perception, 19 COM-

MLAW CONSPECTUS J. COMM. & POL’Y 395 (2011) (discussing the demise of the “fairness
doctrine” and rise of “right-wing” and “left-wing” talk radio and cable news).

491 418 U.S. 241, 258 (1974).
492 Id.
493 See FCC v. League of Women Voters, 468 U.S. 364, 374–81 (1984).
494 Id. at 366.
495 Id. at 380.
496 Id. at 402; see also Minority Television Project, Inc. v. FCC, 736 F.3d 1192, 1200 (9th

Cir. 2013) (en banc) (9-2 decision) (upholding prohibition against for-profit and politi-
cal advertisements on public broadcasting stations as constitutional under intermediate
standard of review of Red Lion and League of Women Voters because regulation was nar-
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D. Commercial Speech (Intermediate Review with Bite)

Commercial speech relates to economic transactions, including
promotional advertisements, as well as offers.497  Until 1975, commer-
cial speech received no free speech protection.  Thus, under Equal
Protection and Due Process Clause analysis, only minimum rationality
review was given to such economic regulation of advertisements, as in
1942 in Valentine v. Chrestensen.498  Similar treatment was given to both
offers made by door-to-door magazine sellers, as well as a ban on ads
for optical appliances.499  The result was that barriers to commercial
speech were easily erected.

At first, the change in perspective came in small increments.  In
1973, in Pittsburgh Press Co. v. Pittsburgh Commission on Human Relations,
a state was allowed to ban gender discrimination in help-wanted news-
paper ads based on Valentine v. Chrestensen, but four Justices dissented
from that result.500  The transitional case, decided in 1975, was Bigelow
v. Virginia.501  The Court said Chrestensen did not hold that all ads are
unprotected per se.502  Justice Blackmun wrote that even commercial
ads deserve some First Amendment protection when, unlike the ads in
Chrestensen and Pittsburgh Press, they contain factual information with a
clear public interest.503  Only Justices White and Rehnquist dissented.504

The decisive case, decided in 1976, was Virginia State Board of Phar-
macy v. Virginia Citizens Consumer Council.505  There, the Court held that

rowly tailored to further government’s substantial interest in maintaining educational
mission and nature of public broadcasting).  In FCC v. Fox Television Stations, Inc., 556
U.S. 502 (2009) (Thomas, J., concurring), Justice Thomas indicated his belief that the
lower intermediate standard for content-based regulation of radio and televisions
under Red Lion should be overruled, and standard strict scrutiny for content-based reg-
ulation should apply. Id. at 530–35.

497 Cent. Hudson Gas & Elec. Corp. v. Pub. Serv. Comm’n, 447 U.S. 557, 561–64
(1980).

498 316 U.S. 52, 54–55 (1942).
499 Breard v. City of Alexandria, 341 U.S. 622, 632–33 (1951) (door-to-door sellers);

Williamson v. Lee Optical of Okla., Inc., 348 U.S. 483, 486–88 (1955) (optical
appliances).

500 413 U.S. 376, 389, 391 (1973) (stating that such an ad created a threat of unlawful
employment discrimination); id. at 393 (Burger, C.J., dissenting); id. at 397 (Douglas, J.,
dissenting); id. at 400 (Stewart, J., dissenting); id. at 404 (Blackmun, J., dissenting).

501 421 U.S. 809 (1975).
502 Id. at 819–20.
503 Id. at 822.
504 Id. at 829 (Rehnquist, J., dissenting).  Justice White joined Justice Rehnquist’s dis-

sent. Id.
505 425 U.S. 748 (1976).
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a state could not bar licensed pharmacists from publishing truthful in-
formation on drug prices.506  Justice Blackmun said there is a public
interest in the flow of truthful information concerning lawful activities,
including speech that merely proposes a commercial transaction.507  If
information is not in itself harmful, the best means for persons to per-
ceive their own best interests is to open the channels of communica-
tion.  Less than strict review can be applied to commercial speech,
however, because the disseminator may more easily verify truth, and
there is little likelihood of chill because ads lead to commercial prof-
its.508  Thus, under Virginia State Board, content regulation of commer-
cial speech that is not misleading or related to unlawful activity must
directly advance a substantial governmental interest and not be more
extensive than necessary.509  Only Justice Rehnquist dissented.510

More important, perhaps, than such results was the creation of an
analytical methodology for dealing with regulation of commercial
speech.  Justice Powell, in Central Hudson Gas & Electric Corp. v. Public
Service Comm’n, summarized that approach in 1980, when he wrote the
following:

In commercial speech cases, then, a four-part analysis has developed.  At
the outset, we must determine whether the expression is protected by the
First Amendment.  For commercial speech to come within that provision,
it at least must concern lawful activity and not be misleading.  Next, we
ask whether the asserted governmental interest is substantial.  If both in-
quiries yield positive answers, we must determine whether the regulation
directly advances the governmental interest asserted, and whether it is
not more extensive than is necessary to serve that interest.511

Four aspects of the Central Hudson test are important.  First, under this
approach, minimum rational review would be given to regulations of
unlawful, false, or misleading ads, since, without any special First
Amendment protection, they would be viewed as standard economic
regulations subject to minimum rationality review under the Equal
Protection and Due Process clauses.512  Second, as phrased, the test for

506 Id. at 770.
507 Id. at 765.
508 Id. at 771–72 n.24.
509 Id. at 766–69.
510 Id. at 781 (Rehnquist, J., dissenting).  On the Virginia State Board case, see generally

Alan B. Morrison, How We Got the Commercial Speech Doctrine: An Originalist’s Recollections,
54 CASE W. RES. L. REV. 1189 (2004) (discussing the history of the commercial speech
doctrine).

511 447 U.S. 557, 566 (1980).
512 See, e.g., R.J. Reynolds Tobacco Co. v. FDA, 696 F.3d 1205, 1212 (D.C. Cir. 2012)

(stating Zauderer’s standard “is akin to rational-basis review”) (citing Zauderer v. Office
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commercial speech is more stringent than regular intermediate scru-
tiny, since the test requires that the regulation directly advance the
government’s interest (the strict scrutiny requirement of direct rela-
tionship), rather than merely substantially advance the government’s
interest (the normal intermediate review requirement).  This increase
in review is what makes the Central Hudson test an example of interme-
diate review with bite.513  Third, commercial speech cases do involve a
less rigorous form of scrutiny than traditional free speech doctrine for
content-based regulations of speech, which ordinarily trigger strict
scrutiny.  The Court made clear in Board of Trustees of the State University
of N.Y. v. Fox that the fourth prong of the Central Hudson test does not
involve the “least restrictive alternative” aspect of strict scrutiny, but
only that “the regulation not ‘burden substantially more speech than is
necessary.’”514  This tracks an intermediate standard of review, just as
the requirement of a “substantial government interest” in Central Hud-
son, and not a compelling interest, tracks intermediate review. Fourth,
the Central Hudson test lowers free speech protection only for content-
based regulations of commercial speech.  Content-neutral time, place,
and manner restrictions of commercial speech, like content-neutral
regulations of fully protected speech, are still tested under intermedi-
ate review.515

In applying Central Hudson, care must be taken to distinguish com-
mercial from non-commercial speech.  For example, in Consolidated
Edison Co. of New York, Inc. v. Public Service Commission of N.Y., the Court
held that a state may not bar a utility from including a political mes-
sage with its bills.516  Justice Powell distinguished Central Hudson be-
cause the speech here involved a political message, rather than

of Disciplinary Counsel, 471 U.S. 626, 651 (1985) (stating that disclosure requirements
that are permissible are “reasonably related to the State’s interest in preventing decep-
tion of consumers”)).

513 See generally R. Randall Kelso, Standards of Review Under the Equal Protection Clause and
Related Constitutional Doctrines Protecting Individual Rights: The “Base Plus Six” Model and
Modern Supreme Court Practice, 4 U. PA. J. CONST. L. 225, 234–35, 258–59 (2002) (discuss-
ing the Central Hudson test as reflecting a heightened kind of intermediate review,
called in Appendix A, Tables 1, and Table 2, an “intermediate with bite” standard of
scrutiny).

514 492 U.S. 469, 478 (1989) (citing Ward v. Rock Against Racism, 491 U.S. 781, 799
(1989)); see also United States v. Edge Broad. Co., 509 U.S. 418, 426 (1993); Boos v.
Barry, 485 U.S. 312, 321 (1988).

515 For discussion of intermediate review for content-neutral regulations of speech, see
supra text accompanying notes 24–39.

516 447 U.S. 530, 537–40 (1980).
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commercial speech.517  Thus, under standard free speech doctrine, a
restriction on the content of noncommercial speech, i.e., a content-
based restriction, triggered strict scrutiny.518  In Board of Trustees of the
State University of New York v. Fox, the Court concluded that those as-
pects of university regulations that banned corporations from doing
product demonstrations in campus dormitory rooms, such as “tup-
perware parties,” were targeting commercial speech.519  Both the ma-
jority and the dissent noted, however, that to the extent the regulation
also prohibited a wide range of fully protected speech, e.g., speech in a
dormitory room, such as consultation with a lawyer or doctor, even
though it was speech for which the speaker received a profit, standard
First Amendment doctrine would apply to that part of the regula-
tion.520  The majority remanded the case for determination of whether
the statute could be held constitutional as applied to non-commercial
speech, while the dissent concluded that the statute was unconstitu-
tional on that ground.521

Unlike use of the “substantial overbreadth” doctrine in other ar-
eas of First Amendment law, a statute whose overbreadth consists of an
unlawful restriction of commercial speech will not be facially invali-
dated on that ground.  As the Court noted in Bates v. State Bar of Ari-
zona, if a person has standing to challenge the application of a
commercial speech regulation to himself or herself, then that person
naturally can also challenge the facial validity of the regulation insofar
as it might apply to noncommercial speech in which that person is also
engaged.522  But an individual cannot use the overbreadth doctrine to
challenge overbreadth as to other individuals engaging in other kinds
of speech.523  The Court explained that because commercial speech is
“hardy” since individuals have an economic incentive to engage in
such speech, the overbreadth doctrine is not needed to ensure such
speech is not chilled.524

517 Id. at 537.
518 Id.
519 492 U.S. 469, 472, 482–86 (1989); id. at 487–88 (Blackmun, J., dissenting).  Justices

Brennan and Marshall joined Justice Blackmun’s dissent. Id.
520 Id. at 482 (majority opinion); id. at 487 (Blackmun, J., dissenting).
521 Id. at 476, 486 (majority opinion); id. at 487 n.2, 489 (Blackmun, J., dissenting).
522 433 U.S. 350, 380–81 (1977).
523 Id. at 381.
524 Central Hudson Gas & Elec. v. Pub. Serv. Comm’n, 477 U.S. 557, 564 n.6 (1980).

The substantial overbreadth doctrine is discussed infra text accompanying notes
650–71; see 3 KELSO & KELSO, AMERICAN CONSTITUTIONAL LAW, supra note 59, at 452–93
(discussing the more relaxed application of commercial speech doctrine under Posadas
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E. Cable and Satellite Radio and Television Regulation
(Loose Strict Scrutiny)

Cases involving regulation of cable television have posed difficult
problems for the Court in determining whether standard First Amend-
ment doctrine or Red Lion doctrine should apply.  The arguments re-
garding scarcity and distribution through the public airways, which
justified the lower standard of review in Red Lion and League of Women
Voters,525 do not apply in any meaningful way to cable or satellite televi-
sion or radio as they have evolved.  Arguments regarding the ability of
cable or satellite television or radio to intrude into the privacy of one’s
home, like radio and television intruding as in FCC v. Pacifica,526 can be
dealt with under standard free speech doctrine viewing the privacy ra-
tionale as a content-neutral justification for regulation, triggering the
intermediate scrutiny standard of Pacifica.

In Turner Broadcasting Systems, Inc. v. FCC (Turner I), the Court
considered the constitutional validity of a federal statute that required
cable systems with more than twelve active channels to set aside up to
one-third of their channels for commercial broadcast stations that re-
quest carriage.527  For the Court, Justice Kennedy said that the radio
and television cases do not apply because cable does not have the lim-
its of the broadcast medium.528  On the other hand, a cable operator
can silence the voice of competing speakers with a flick of the switch,
raising some access concerns.  Nevertheless, some degree of height-
ened scrutiny is required, although strict scrutiny need not apply be-
cause the must-carry provisions do not impose burdens or benefits with
reference to the content of speech.  Thus, even under standard free
speech doctrine, a content-neutral regulation would only trigger inter-
mediate review.529  Justice Kennedy noted the lack of evidence that lo-

de Puerto Rico Assocs. v. Tourism Co. of Puerto Rico, 478 U.S. 328 (1986), and the
more vigorous use of the Central Hudson test since 44 Liquormart, Inc. v. Rhode Island,
517 U.S. 484 (1996)).  Consistent with his calling for the lesser standard of intermediate
review in Red Lion to be overruled, see supra note 496, Justice Thomas has indicated a
desire to overrule the less-than-strict-scrutiny review of regulations of commercial
speech. See Thompson v. W. States Med. Ctr., 535 U.S. 357, 377 (2002) (Thomas, J.,
concurring) (citing 44 Liquormart, Inc., 517 U.S. at 523 (Thomas, J., concurring in part
and concurring in the judgment) (addressing why the Central Hudson test should not be
used and noting that strict scrutiny should apply)).

525 See supra text accompanying notes 487–96.
526 See supra text accompanying note 405.
527 512 U.S. 622, 630 (1994).
528 Id. at 633–36.
529 Id. at 635, 642–43.
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cal stations had fallen into bankruptcy, turned in licenses, curtailed
broadcasting, or suffered a reduction in operating revenues.530  Nor
was there evidence on the availability of less restrictive means.  Thus,
there were factual issues to be resolved and it was an error to enter
summary judgment for the defendant FCC.531

In Turner Broadcasting Systems, Inc. v. FCC (Turner II), the Court
again rejected the comparison of a cable television company with a
newspaper and, applying intermediate review, upheld requiring cable
broadcasters to set aside up to one-third of their channels for use by
local, over-the-air commercial broadcasters.532  By a similar 5-4 vote as
in Turner I, the Court held the record showed the government had an
important interest unrelated to the suppression of free speech—the
preservation of free, over-the-air broadcasting.533  The majority said
that Congress’s judgment was supported by substantial evidence in the
record before Congress.534  Justice O’Connor’s dissent concluded that
even under intermediate scrutiny, the regulations should fail.535  Her
dissent underscored the fact that, unlike the substantial deference
given to government at minimum rational review, at intermediate scru-
tiny, the Court has “an independent duty to identify with care the Gov-
ernment’s interests supporting the scheme, to inquire into the
reasonableness of congressional findings regarding its necessity, and to
examine the fit between its goals and its consequences.”536

Despite the argument that higher than intermediate review
should apply to content-based regulations of cable televisions, the
Court reviewed cases that failed to produce any clear standard of re-
view, as indicated by Denver Area Educational Telecommunications Consor-
tium, Inc. v. FCC.537  While Justices Kennedy and Ginsburg opted for
strict scrutiny for the content-based regulations applicable in the case,
the plurality of Justices Stevens, O’Connor, Souter, and Breyer explic-
itly refused to articulate any fixed standard of review, refusing to adopt

530 Id. at 667–68.
531 Id. at 668.
532 520 U.S. 180, 199–205, 212–13, 223 (1997).
533 Id. at 189.
534 Id. at 196.
535 Id. at 256.
536 Id. at 229 (O’Connor, J., dissenting).  Justices Scalia, Thomas, and Ginsburg joined

Justice O’Connor’s dissent. Id.
537 518 U.S. 727, 737–44 (1996) (plurality opinion); id. at 784–87 (Kennedy, J., con-

curring in part, concurring in the judgment in part, and dissenting in part).  Justice
Ginsburg joined Justice Kennedy’s opinion. Id. at 780.
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either standard intermediate review or standard strict scrutiny.538

Some members of the Court perhaps think that strict scrutiny review,
applicable to newspapers and books,539 is too rigorous,540 while other
members of the Court understandably feel that intermediate review,
applicable to over-the-air radio and television,541 is simply not rigorous
enough to protect free speech of cable television operators.542

There is a version of strict scrutiny that adopts the strict scrutiny
requirement of a compelling government interest and a direct rela-
tionship between means and ends, but rejects the strict scrutiny least
restrictive, effective alternative requirement in favor of the intermedi-
ate requirement of the regulation merely having to be not substantially
more burdensome than necessary.543  Because this level adopts two of
the three levels of strict scrutiny, but waters down element three to an
intermediate level of inquiry, this additional level can be called “loose”
strict scrutiny.544  The Supreme Court used this standard of review in
the Equal Protection case of Bush v. Vera.545  In that case, although gen-
erally applying a strict scrutiny compelling governmental interest anal-
ysis, the majority, per Justice O’Connor, “reject[ed], as impossibly
stringent, the District Court’s view of the narrow tailoring require-
ment, that ‘a district must have the least possible amount of irregular-

538 Id. at 802 (Kennedy, J., concurring in the judgment in part, and dissenting in
part).  Justice Ginsburg joined Justice Kennedy’s opinion, concurring in part.  Id. at
739–40 (plurality opinion) (comparing each Justice’s categorical approach to the stan-
dard of review and finding that each approach had flaws).

539 See Miami Herald Pub. Co. v. Tornillo, 418 U.S. 241, 258 (1974); see also supra text
accompanying note 491.

540 See Denver Area, 518 U.S. at 739–41 (plurality opinion); Justice Breyer wrote the
opinion, joined by Justices Stevens, O’Connor and Souter. Id. at 777–78 (Souter, J.,
concurring).

541 See FCC v. League of Women Voters, 468 U.S. 364, 374–80 (1984); see supra text
accompanying notes 494–96.

542 See Denver Area, 518 U.S. at 784–87 (Kennedy, J., concurring in part, concurring in
the judgment in part, and dissenting in part) (asserting that strict scrutiny is the proper
standard to use for content-based regulations of public forum public access channels).
Justice Ginsburg joined Justice Kennedy’s opinion. Id. at 780. See also id. at 820–23
(Thomas, J., concurring in the judgment in part and dissenting in part) (criticizing
adoption of an intermediate standard of review for cable television regulation, rather
than strict scrutiny).  Chief Justice Rehnquist and Justice Scalia joined the opinion. Id.
at 812.

543 Bush v. Vera, 517 U.S. 952, 977, 979–80 (1996).
544 See 3 KELSO & KELSO, THE PATH OF CONSTITUTIONAL LAW, supra note 40, at 1337–39

(citing Vera, 517 U.S. at 977, 979).
545 517 U.S. at 976–77.
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ity in shape, making allowances for traditional districting criteria.’”546

Instead, the Court adopted the intermediate requirement that racial
redistricting not be “substantially more [burdensome] than is ‘reasona-
bly necessary.’”547  It has also been used in dissent by some Justices in
race-based affirmative action cases, such as Parents Involved in Commu-
nity Schools v. Seattle School District No. 1.548  This approach seems to track
the plurality’s approach in Denver Area Educational.

Perhaps a majority of five Justices might be able to reach a com-
promise to command a majority for loose strict scrutiny review.  Or
perhaps there are now five votes on the Court for traditional strict scru-
tiny for content-based regulations of cable or satellite television and
radio.  Perhaps some clearer standards of review would be helpful.

F. Campaign Financing Regulation (Buckley and Its Version
of Exacting Scrutiny)

In the realm of speech regarding elections, the Court has focused
on four situations: regulations of expenditures, regulations of contri-
butions, disclosure requirements, and regulating the process of elect-
ing judicial candidates.  Fundamental First Amendment interests are
implicated in each area, and the government thus has the burden of
justifying its restrictions.  These cases have their own special feel; how-
ever, since beginning with the foundational modern case in 1976 of
Buckley v. Valeo, resort to explicit strict scrutiny language has not been a
priority, and use of phrases like “exacting scrutiny” has muddied the
waters in terms of the exact standard of review to apply.549

Regarding regulation of expenditures, in 1986, the Court struck
down in Federal Election Commission v. Massachusetts Citizens for Life, Inc. a
federal statute that required corporations to make independent politi-
cal expenditures only through special segregated funds, as applied to a
small nonprofit corporation that would face organizational and finan-

546 Id. at 977 (quoting Vera v. Richards, 861 F. Supp. 1304, 1343 (1994)).
547 Id. at 979.
548 551 U.S. 701, 836–37 (2007) (Breyer, J., dissenting) (comparing regular strict scru-

tiny, to be used for regulations using race to keep races apart, and a more flexible strict
scrutiny approach used when race is used to bring the races together).  Justices Stevens,
Souter, and Ginsburg joined the opinion. Id. at 803.  On this “loose strict scrutiny,” see
generally 3 KELSO & KELSO, THE PATH OF CONSTITUTIONAL LAW, supra note 40, at
1044–52.

549 424 U.S. 1, 16 (1976) (rejecting O’Brien’s intermediate scrutiny; instead, adopting
“the exacting scrutiny required by the First Amendment”).
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cial hurdles in establishing a segregated political fund.550  However, in
1990, in Austin v. Michigan Chamber of Commerce, a 6-3 Court distin-
guished Citizens for Life and upheld a state bar on corporations using
corporate treasury funds for independent expenditures in support of
or in opposition to any candidate for election to state office.551  Justice
Marshall said the state had a compelling interest in preventing the cor-
rosive and distorting effects of immense aggregations of wealth that
are accumulated with the help of the corporate form and that have
little or no correlation to the public’s support for the corporation’s
political ideas.552  The law was narrowly tailored because it permitted
corporations to make independent political expenditures through sep-
arate segregated funds.553  Justice Marshall distinguished Citizens for Life
on the ground that there the organization was formed for the express
purpose of promoting political ideas, it had no persons with a claim on
its assets or earnings, and it was independent from the influence of
business corporations.554  That is not true of the Chamber of Com-
merce, because more than three-quarters of its members are business
corporations.555  Justice Marshall continued that the law was not under-
inclusive for not regulating unions because they lack the significant
state-conferred advantages of the corporate structure.556  Nor was the
Equal Protection Clause violated by exempting media corporations be-
cause of their unique societal role.557

550 479 U.S. 238, 251–65 (1986).
551 494 U.S. 652, 657–66 (1990).
552 Id. at 660.
553 Id. at 655.
554 Id. at 662.
555 Id. at 656.
556 Id. at 666.
557 Id. at 660–61, 666–69.  Justices Scalia, O’Connor, and Kennedy dissented. Id. at

679 (Scalia, J., dissenting); id. at 695 (Kennedy, J., dissenting).  Justices Scalia and
O’Connor joined Justice Kennedy’s dissent. Id.  Justice Scalia said that Buckley held that
independent expenditures to express the political views of individuals and associations
do not raise a sufficient threat of corruption to justify prohibition. Id. at 695 (Scalia, J.,
dissenting).  Further, the government cannot be trusted to establish restrictions on
speech for the purpose of assuring fair political debate. Id. Justice Scalia said, “The
premise of our system is that there is no such thing as too much speech—that the
people are not foolish but intelligent, and will separate the wheat from the chaff.” Id.
Justice Kennedy, dissenting with Justices O’Connor and Scalia, added that the major-
ity’s attempt to distinguish Citizens for Life rested on the fallacy that the source of a
speaker’s funds is somehow relevant to the speaker’s right of expression or society’s
interest in hearing what the speaker has to say. Id. at 695–96 (Kennedy, J., dissenting).
The state’s interest in protecting members from the use of funds to support candidates
whom they may oppose is not here a compelling interest, just as it was not in Buckley. Id.
Finally, the First Amendment provides no basis for excluding media corporations from
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In 2010, in Citizens United v. Federal Election Commission, the Court
considered a statute, which barred corporations from making indepen-
dent expenditures that referred to a clearly identified candidate within
thirty days of a primary election or within sixty days of a general elec-
tion for public office.558  In his opinion for a 5-4 Court, Justice Kennedy
held the law unconstitutional, overruling Austin v. Michigan Chamber of
Commerce.559  In Citizens United, Justice Kennedy said that regular strict
scrutiny should apply, that independent expenditures do not give rise
to corruption or the appearance of corruption, and that any concern
with shareholder protection can be protected through the processes of
corporate democracy.560  Justice Kennedy said that the Court was not
reaching the question of whether the Government has a compelling
interest in preventing foreign corporations from influencing our Na-
tion’s political process.561

Four Justices dissented in the case.562  The dissent claimed that
stare decisis had been inappropriately departed from because Austin has
long been relied upon by state legislatures and the case had not been
proved unworkable.563  Justice Stevens also insisted there was plenty of
evidence supporting the reasonableness of Congress’s concern to deal
with corruption, distortion, and shareholder protection.564  As to the
danger of corruption from corporate participation in an election, Con-
gress conducted much investigation and the Court should defer to its
judgment.  Stevens said the fact that corporations have “no con-
sciences, no beliefs, no feelings, and no thoughts or desires” is a re-
minder that they themselves are not “We the People” by whom and for
whom our Constitution was established.565  He concluded that the ma-
jority view was contrary to the long recognition by the people of the
need to “prevent corporations from undermining self-government.”566

the ban, considering the tangled ownership links between media and non-media corpo-
rations. Id.  Justices Scalia and O’Connor joined the opinion. Id.

558 558 U.S. 310, 318–19 (2010) (reviewing 2 U.S.C. § 441(b) (2012)).
559 Id. at 365.
560 Id. at 340, 356–57; id. at 361–62 (quoting First Nat’l Bank of Boston v. Bellotti, 435

U.S. 765, 794 (1978)).
561 Id. at 362.
562 Id. at 393 (Stevens, J., concurring in part and dissenting in part).  Justice Stevens

was joined by Justices Ginsburg, Breyer, and Sotomayor. Id.
563 Id. at 411–14.
564 Id. at 461–64.
565 Id. at 466.
566 Id. at 479.
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Regarding regulations limiting contributions to political cam-
paigns, since Buckley, the Court has drawn a distinction between limita-
tions on expenditures versus limitations on contributions in terms of
the level of scrutiny to be applied.  For example, in 2000, a divided
Court upheld in Nixon v. Shrink Missouri Government PAC a Missouri
campaign contribution law which, like the federal law, included a per
election contribution limit ($1,000).567  The Court held that a public
perception of potential harm was sufficient to justify a contribution
limit under Buckley, while acknowledging that the standard of review in
Buckley was stricter than the O’Brien test or time, place, or manner tests
of intermediate scrutiny.568  Nonetheless, the Court refused to adopt
regular strict scrutiny, drawing a “line between expenditures and con-
tributions” and only required that the regulation be “closely drawn” to
advance the compelling interests of  “prevention of corruption and the
appearance of corruption,” not a strict scrutiny least restrictive alterna-
tive analysis.569  So phrased, this seems to be an example of “loose strict
scrutiny,” replacing the strict scrutiny least restrictive alternative test
with the intermediate “not substantially too burdensome” “closely
drawn” test.570  Justices Scalia, Kennedy, and Thomas dissented in
Shrink Missouri, urging the Court to apply regular strict scrutiny analy-
sis equally to contribution and expenditure regulations.571

In 2003, a majority of the Court reduced the level of review for
contribution limitations further, with a five-Justice majority of the
Court in McConnell v. Federal Election Commission holding that some ver-
sion of intermediate scrutiny should be used for limitations on contri-
butions, while strict scrutiny was appropriate for limitations on
expenditures.572  Justifying the lower level of scrutiny by noting that the
contribution limitations at issue in the case “have only a marginal im-
pact on the ability of contributors, candidates, officeholders, and par-

567 528 U.S. 377, 381–82, 397–98 (2000).  Justice Souter delivered the opinion of the
Court, joined by Chief Justice Rehnquist and Justice O’Connor. Id. at 381.  Justices
Stevens and Breyer concurred, with Justice Ginsburg joining Justice Breyer’s concur-
rence. Id. at 398 (Stevens, J., concurring); id. at 399 (Breyer, J., concurring).

568 Id. at 386, 390 (majority opinion).
569 Id. at 386; id. at 387-88 (quoting Buckley v. Valeo, 424 U.S. 1, 25 (1976)).
570 On “loose strict scrutiny,” see supra text accompanying notes 543–48.
571 See Shrink Mo., 528 U.S. at 405–10 (Kennedy, J., dissenting); id. at 410 (Thomas, J.,

dissenting).  Justice Scalia joined Justice Thomas’ dissent. Id.
572 540 U.S. 93, 114, 134, 137 (2003).  Justices Stevens and O’Connor delivered the

opinion of the Court with respect to the Bipartisan Campaign Reform Act of 2002,
Titles I & II.  Justices Souter, Ginsburg, and Breyer joined Justices Stevens and
O’Connor’s opinion. Id. at 94.
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ties to engage in effective political speech,” the Court noted that
contribution regulations are valid if they are “closely drawn” to match a
“sufficiently important interest,”573 an intermediate level of scrutiny.574

Despite the Court’s more vigorous review of campaign financing regu-
lations since 2006, following Chief Justice Roberts and Justice Alito re-
placing Chief Justice Rehnquist and Justice O’Connor,575 the Court has
not yet overruled McConnell.  However, the Court has substantially lim-
ited McConnell to its facts, and applied a more vigorous version of inter-
mediate review to contribution limits.576

573 Id. at 138 (citing Fed. Election Comm’n v. Beaumont, 539 U.S. 146, 161 (2003));
id. at 136 (quoting Beaumont, 539 U.S. at 162).

574 See id. at 137–39.
575 For the start of the 2005 Term in October, 2005, Chief Justice John G. Roberts, Jr.

replaced Chief Justice William H. Rehnquist. Biographies of Current Supreme Court Justices,
SUP. CT. OF THE U.S., http://www.supremecourt.gov/about/biographies.aspx (last vis-
ited Apr. 17, 2016).  On January 31, 2006, Justice Samuel A. Alito, Jr. replaced Justice
Sandra Day O’Connor. Id. Note that both Chief Justice Rehnquist and Justice
O’Connor were in the majority in Shrink Missouri. See supra text accompanying notes
567–71.  Justice O’Connor was the fifth vote for intermediate review in McConnell. See
supra text accompanying notes 572–74.

576 See, e.g., McCutcheon v. Fed. Elections Comm’n, 572 U.S. __, __, __, __, 134 S. Ct.
1434, 1442, 1446, 1462 (2014) (holding, in a 5-4 decision, that aggregate contribution
limits that are placed on an individual donor’s political contributions during an elec-
tion cycle fail even Buckley’s less than strict scrutiny review, because they limit the num-
ber of separate candidates an individual can support, although a similar overall limit
had been upheld in Buckley); id. at 1465 (Breyer, J., dissenting) (arguing that the limita-
tions should be upheld limitations based on Buckley’s less than strict scrutiny review);
Randall v. Sorrell, 548 U.S. 230, 236–38 (2006) (holding Vermont’s contribution limits
on the amount any single individual can contribute to the campaign of a candidate for
state office during a “two-year general election cycle” unconstitutional; those limits
were: “governor, lieutenant governor, and other statewide offices, $400; state senator,
$300; and state representative, $200”).  In Sorrell, Justices Scalia, Kennedy, and Thomas
concurred only in the judgment, with both Justices Kennedy and Thomas indicating a
continuing willingness to depart from McConnell’s less than strict scrutiny review for
contribution limitations, and apply strict scrutiny instead. Id. at 264 (Kennedy, J., con-
curring in the judgment); id. at 265–67 (Thomas, J., concurring in the judgment).  A
three-Justice dissent would have upheld the contribution limitations under McConnell’s
intermediate review. Id. at 281–84 (Souter, J., dissenting).  On recent cases involving
contribution limitations to political campaigns, see generally Long Beach Area Cham-
ber of Commerce v. City of Long Beach, 603 F.3d 684, 687, 693 (9th Cir. 2010) (finding
unconstitutional a municipal cap on acceptance of contributions by any person that
makes independent expenditures supporting or opposing a candidate applied to local
chamber of commerce’s PAC); Dallman v. Ritter, 225 P.3d 610, 616–18, 631 (Colo.
2010) (finding that prohibiting political contributions from holders of no-bid contracts
with state entities unconstitutional, in suit brought by various labor unions, companies,
and hospitals). But see United States v. Danielczyk, 683 F.3d 611, 614–16 (4th Cir. 2012)
(finding valid century-old federal ban on direct corporate contributions to federal can-
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Cases involving disclosure requirements were dealt with in Buckley
under a strict scrutiny, direct relationship, and least restrictive alterna-
tive approach.  Even under this standard, however, the disclosure re-
quirements were viewed as constitutional.577  Thus, the level of review
for disclosure requirements has not been a matter of much debate, as
disclosure requirements involving campaign financing tend to survive
strict scrutiny anyway.  In Citizens United, the statute included a dis-
claimer requirement mandating disclosure of who is responsible for
the content of any advertisement, and a disclosure requirement for any
person spending more than $10,000 on electioneering communica-
tions within a calendar year.578  Justice Kennedy found no constitu-
tional impediment to the application of those requirements to a movie
broadcast via video-on-demand, as there had been no showing that
these requirements would impose a chill on speech or expression.579

Under the reasoning of the five-Justice majority in McConnell,
since disclosure requirements typically only “have a marginal impact
on the ability of parties to engage in effective political speech,” an ar-
gument can be made that they should trigger the intermediate scrutiny
used for contribution limitations.580  This is the standard seemingly
adopted in 2010 in John Doe No. 1 v. Reed.581  While the majority cited,
in passing, precedents using the term “exacting scrutiny,” which typi-
cally is used to suggest “strict scrutiny,” the majority’s official test in
Reed only required a substantial relation between the disclosure re-

didates); Minn. Citizens Concerned for Life, Inc. v. Swanson, 692 F.3d 864, 867, 877–79
(8th Cir. 2012) (holding a state limitation on corporations contributing directly to can-
didates constitutional); Preston v. Leake, 660 F.3d 726, 729, 741 (4th Cir. 2011) (hold-
ing that a North Carolina statute prohibiting lobbyists from making campaign
contributions to candidates for certain state positions was constitutional under Buckley).

577 Buckley v. Valeo, 424 U.S. 1, 64–68, 84 (1976).
578 Citizens United v. Fed. Election Comm’n, 558 U.S. 310, 366 (2010).
579 See id. at 366–67, 370–71 (reviewing 2 U.S.C. §§ 434 (f), 441(d)).  Only Justice

Thomas dissented. Id. at 480 (Thomas, J., concurring in part and dissenting in part).
Justice Thomas pointed to a number of examples wherein persons whose names and
addresses were disclosed, as required by law, were subjected to attacks and were left
subject to retaliation from elected officials. Id. at 480–83.  While Court majorities have
been willing to consider those risks to freedom of association as grounds for not requir-
ing disclosure in specific cases, as in NAACP v. Alabama, 357 U.S. 449, 460–66 (1958),
for Justice Thomas the possibility of bringing such an as-applied action would require
litigation over an extended time during which there would be a risk of chilling speech.

580 McConnell v. Fed. Election Comm’n, 540 U.S. 93, 138 (citing Fed. Election
Comm’n v. Beaumont, 539 U.S. 146, 161 (2003)).

581 561 U.S. 186, 194–95, 202 (2010) (finding compelled disclosure of signatory infor-
mation on referendum petitions constitutional).
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quirement and a sufficiently important governmental interest.582  This
is intermediate scrutiny language.

Speech made during the course of election campaigns by judges
raise special First Amendment problems.  As Justice Ginsburg has
noted,

Unlike their counterparts in the political branches, judges are expected
to refrain from catering to particular constituencies or committing them-
selves on controversial issues in advance of adversarial presentation.
Their mission is to decide “individual cases and controversies” on individ-
ual records, neutrally applying legal principles, and, when necessary,
“stand[ing] up to what is generally supreme in a democracy: the popular
will.”

A judiciary capable of performing this function, owing fidelity to no per-
son or party, is a “longstanding Anglo-American tradition,” an essential
bulwark of constitutional government, a constant guardian of the rule of
law.  The guarantee of an independent, impartial judiciary enables soci-
ety to “withdraw certain subjects from the vicissitudes of political contro-
versy, to place them beyond the reach of majorities and officials and to
establish them as legal principles to be applied by the courts.”  Without
this, all the reservations of particular rights or privileges would amount to
nothing.”  The Federalist No. 78, p. 466 (C. Rossiter ed. 1961).583

The ability of the judiciary to discharge its unique role rests to a
large degree on the manner in which judges are selected.  The Fram-
ers sought to advance the judicial function in the federal courts
through the protections of Article III, Section 1, which provides for life

582 Id. at 196 (citing Citizens United, 558 U.S. at 366–67).  Justice Thomas’s dissent in
Reed did apply a strict scrutiny, least restrictive effective alternative analysis. Id. at
228–29 (Thomas, J., dissenting).  It remains to be seen whether that intermediate stan-
dard will continue to be applied in later disclosure cases, or whether the court will
return to strict scrutiny review in all disclosure cases, or adopt the suggestion by Justices
O’Connor and Breyer in Buckley v. American Constitutional Law Foundation (ACLF), 525
U.S. 182, 217–18 (1999) (O’Connor, J., concurring in the judgment in part and dissent-
ing in part), that strict scrutiny should be used for disclosure requirements which are
substantial burdens on free speech, but only reasonableness balancing for less than
substantial burdens, which is the test used in the ballot access cases involving the funda-
mental right to vote in Burdick v. Takashi, 504 U.S. 428, 434 (1992).  For additional cases
involving disclosure regulations, see, for example, Chula Vista Citizens for Jobs and Fair
Competition v. Norris, 782 F.3d 520, 524, 543 (9th Cir. 2014) (holding a requirement
that names of official proponents appear on text of proposition used by circulators to
solicit voter signatures constitutional under less than strict scrutiny approach); Liberta-
rian Party of Virginia v. Judd, 718 F.3d 308, 311, 317–19 (4th Cir. 2013) (holding that a
Virginia law requiring witnesses to verify each signature gathered for a petition to nomi-
nate a candidate for the ballot in statewide elections is not narrowly tailored and fails
strict scrutiny).

583 Republican Party of Minn. v. White, 536 U.S. 765, 803–04 (2002) (Ginsburg, J.,
dissenting) (citations omitted).
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tenure for Article III judges during “good Behavior,” and the Article II,
Section 2, Clause 2 Appointments Clause, which provides for Presiden-
tial selection of Supreme Court judges on the advice and consent of
the Senate, with the same procedure applied through statute to district
court and court of appeals federal judges.584  In many states, however,
citizens choose judges directly in elections, which poses special
problems of electoral accountability versus judicial independence.585

Recognizing these special problems, many states have sought to pre-
serve the integrity of their judiciaries by either making judicial elec-
tions nonpartisan, or by preventing candidates for judicial office from
publicly making known how they would decide issues likely to come
before them as judges.

In Republican Party of Minnesota v. White, the Supreme Court con-
sidered such a regulation and declared it unconstitutional.586  The reg-
ulation in the case prohibited a judicial candidate from announcing
his views “on any specific nonfanciful legal question within the prov-
ince of the court for which he is running, except in the context of
discussing past decisions—and in the latter context as well, if he ex-
presses the view that he is not bound by stare decisis.”587  A majority of

584 U.S. CONST. art. III, § 1; id. art. II, § 2, cl. 2.
585 As noted in Rachel Paine Caufield, In the Wake of White: How States are Responding to

Republican Party of Minnesota v. White and How Judicial Elections are Changing, 38 AKRON

L. REV. 625, 628 & nn.23–28 (2005), as of 2005,
Fourteen states [Alaska, Colorado, Connecticut, Delaware, Hawaii, Iowa, Ma-
ryland, Massachusetts, Nebraska, New Mexico, Rhode Island, Utah, Vermont,
and Wyoming] and the District of Columbia use a merit selection process
[where the Governor selects from a slate of judges (typically 3-5) recom-
mended by an independent commission, with a retention election some years
after service on the bench].  Another six states have opted to appoint their
state judiciaries [directly] [with four (California, Maine, New Jersey, and New
Hampshire) appointed by the Governor, while two (Virginia and South Caro-
lina) appointed by the state legislature].  Eight states [Alabama, Illinois, Loui-
siana, Michigan, Ohio, Pennsylvania, Texas, and West Virginia] use partisan
elections and thirteen [Arkansas, Georgia, Idaho, Kentucky, Minnesota, Mis-
sissippi, Montana, Nevada, North Carolina, North Dakota, Oregon, Washing-
ton, and Wisconsin] use nonpartisan elections.  The other nine states
[Arizona, Florida, Indiana, Kansas, Missouri, New York, Oklahoma, South Da-
kota, and Tennessee] use a combination of methods, often referred to as ‘hy-
brid’ systems.

Id.; see also Lawrence Baum, Judicial Elections and Judicial Independence: The Voter’s Perspec-
tive, 64 OHIO ST. L.J. 13 (2003) (discussing the perspective of voters and different forms
of elections in relation to their impact on judicial independence); Hon. Thomas R.
Phillips, Electoral Accountability and Judicial Independence, 64 OHIO ST. L.J. 137 (2003)
(discussing the progression of judicial selection and the decreasing judicial indepen-
dence stemming from the selection processes).

586 See White, 536 U.S. at 788.
587 Id. at 773.
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the Court concluded that this regulation was not the least burdensome
effective alternative to advance the government’s interest in ensuring
the impartiality of the judiciary, as judges should be free to announce
their general views on legal issues as long as they remain open-minded
and “willing to consider views that oppose [the individual judge’s]
preconceptions, and remain open to persuasion, when the issues arise
in a pending case.”588

Some commentators have argued that statements made in cam-
paigns for judicial office may have a greater tendency to pressure
judges to decide later cases consistent with those comments, which
would undermine judicial independence.  Such comments thus cause
special problems that do not exist in campaigns for legislative and ex-
ecutive branch offices, since those office-holders are expected to act in
political ways consistent with their campaign promises.589  Further, the
amount of money flowing to judicial elections is likely to increase given
reduced limitations on the kinds of advertisements that can be run for
candidates for judicial office.  Indeed, after White, spending on judicial
campaign ads more than doubled between 2002 and 2006.590

After White, a number of states amended their Codes of Judicial
Conduct to forbid judicial candidates only from making “pledges or

588 Id. at 778, 788.  Four Justices dissented. Id. at 805 (Ginsburg, J., dissenting) (“I do
not agree with th[e] unilocular, ‘an election is an election,’ approach . . . .  I would
differentiate elections for political offices, in which the First Amendment holds full
sway, from elections designed to select those whose office it is to administer justice
without respect to persons.  Minnesota’s choice to elect its judges, I am persuaded, does
not preclude the State from installing an election process geared to the judicial of-
fice.”).  The majority acknowledged that some speech prohibited by the clause “may
well exhibit a bias against parties—including Justice Stevens’s example of an election
speech stressing the candidate’s unbroken record of affirming convictions for rape.”
Id. at 777 n.7 (majority opinion).  However, the Court noted that the question under
strict scrutiny is not whether the announce clause serves this interest at all, but whether
it is narrowly tailored to serve this interest as the least burdensome effective alternative.
Id.

589 On the issue of free speech rights for judges after White, see generally David Sch-
ultz, Minnesota Republican Party v. White and the Future of State Judicial Selection, 69 ALB.
L. REV. 985 (2006) (examining the future of the judicial selection process following
Republican Party of Minnesota v. White); Howland W. Abramson & Gary Lee, The ABA
Model Code Revisions and Judicial Campaign Speech: Constitutional and Practical Implications,
20 TOURO L. REV. 729 (2005) (discussing revisions to the American Bar Association
Model Code of Judicial Conduct).

590 See generally Caufield, supra note 585, at 638–39 & nn.97–102 (discussing the in-
crease in spending on advertising for judicial campaigns).
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promises” or “committing to issues” likely to come before the court.591

Such limitations have typically been ruled unconstitutional under
White.  For example, in Kansas Judicial Watch v. Stout, a district court
held as overbroad a “pledges and promises” clause in the context of
chilling candidates’ free speech rights who feared discipline for an-
swering candidate questionnaires distributed by political action com-
mittees asking the candidate for views on a range of controversial
social issues which might come before the court for review.592  The
court noted, however, that if the clause were narrowly drawn to ban
only pledges, promises, or commitments to decide an issue in a partic-
ular way, rather than limiting any pledge or promise regarding con-
duct in office other than the faithful and impartial performance of
duties, it would likely be constitutional as directly related to advancing
the compelling interest identified in White: ensuring judges are impar-
tial in the sense of “open-mindedness” in performing judicial duties.593

As the court noted, “A campaign promise to rule a certain way on a
legal issue likely to come before the court is so uniquely destructive of
open-mindedness and confidence in the judiciary that recusal might
not satisfactorily protect the state’s interest in maintaining judicial
open-mindedness.”594  As an example of the difference, the court
noted that it would be legitimate for a candidate to say, “I promise to
be tough on crime,” or “I promise to uphold the First Amendment.”595

It would violate “open-mindedness” to say, “I promise to never invali-
date a search on Fourth Amendment grounds.”596  Only the latter state-
ment could be proscribed.597

In contrast, some state courts after White have upheld generic
“pledges and promises” clauses against First Amendment attack to dis-
cipline judicial candidates for statements, such as I pledge to “assist

591 See, e.g., FLA. CODE JUD. CONDUCT, Canon 7 (2015).
592 440 F. Supp. 2d 1209, 1217–18, 1228–32, 1240 (D. Kan. 2006), (citing N.D. Family

All., Inc. v. Bader, 361 F. Supp. 2d 1021, 1030 n.1, 1040 (D. N.D. 2005); Alaska Right to
Life Political Action Comm. v. Feldman, 380 F. Supp. 2d 1080, 1082–84 (D. Alaska
2005), vacated, 504 F.3d 840 (9th Cir. 2007); Family Tr. Found. of Ky., Inc v. Wolnitzek,
345 F. Supp. 2d 672, 697, 702 n.12 (E.D. Ky. 2004)).  The Stout case was dismissed on
appeal as moot, and the opinion was vacated.  Kan. Judicial Review v. Stout, 562 F.3d
1240 (10th Cir. 2009).

593 See id. at 1230–31.
594 Id. at 1231 (quoting Family Tr. Found. of Ky., Inc. v. Wolnitzek, 345 F. Supp. 2d

672, 702 n.12 (E.D. Ky. 2004)).
595 See id. at 1232 (quoting Wolnitzek, 345 F. Supp. 2d at 697).
596 See id. at 1232 (quoting Wolnitzek, 345 F. Supp. 2d at 701).
597 See id. at 1232.
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our law enforcement officers as they aggressively work towards clean-
ing up our city streets” or I promise “to help law enforcement by put-
ting criminals where they belong . . . behind bars.”598

In Siefert v. Alexander, the Seventh Circuit held that a Wisconsin
judicial ethics rule barring judges or judicial candidates from being
members of a political party was unconstitutional under a strict scru-
tiny approach, but that a rule preventing judges or judicial candidates
from personally soliciting campaign contributions was constitutional as
advancing a compelling interest in preventing corruption and the ap-
pearance of corruption.599  The Court also held that a ban on judges or
judicial candidates endorsing others in partisan elections was constitu-
tional, viewing it merely as a regulation of government workers, thus
subject only to the Pickering reasonableness balancing test.600  In Wersel
v. Sexton, applying strict scrutiny, the Eighth Circuit, in a 7-5 en banc
decision, held constitutional Minnesota Code of Judicial Conduct pro-
visions prohibiting judicial candidates from publicly endorsing or op-
posing candidates for a different public office, and personally
soliciting or accepting campaign contributions, viewing the provisions
as narrowly tailored to serve the compelling interests in maintaining
judicial impartiality and the appearance of judicial impartiality.601  Al-
though in Wolfson v. Concannon, an Arizona provision prohibiting judi-
cial candidates from giving speeches on behalf of other candidates was
held unconstitutional under strict scrutiny, disagreeing with Wersel v.
Sexton, that case was superseded on rehearing en banc.602  In Williams-
Yulee v. Florida Bar, the Supreme Court narrowly held, by a 5-4 vote,
that a rule prohibiting judicial candidates from personally soliciting
campaign funds satisfied strict scrutiny.603

598 See In re Watson, 794 N.E.2d 1, 2, 4–5 (N.Y. 2003); In re Kinsey, 842 So. 2d 77, 87–89
(Fla. 2003).

599 608 F.3d 974, 977, 981, 988–90 (7th Cir. 2010).
600 See id. at 983, 985–86, 988.
601 674 F.3d 1010, 1019, 1024–25, 1028, 1031 (8th Cir. 2012) (en banc) (7-5 decision).
602 See 750 F.3d 1145, 1152, 1158, 1160 (9th Cir. 2014).
603 575 U.S. __, __, 135 S. Ct. 1656, 1661–62, 1673 (2015); see also In re Judicial Cam-

paign Complaint Against O’Toole, 24 N.E.3d 1114, 1118 (Ohio 2014) (holding a stat-
ute as constitutional regarding its provision prohibiting a judicial candidate from
making knowingly false statements, but holding as overbroad the statute’s provision
regulating misleading or deceptive statements).
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VII. PROCEDURAL ASPECTS OF FREE SPEECH DOCTRINE

A. Prior Restraints on Speech: Permits or Licensing Systems

A prior restraint is a legal sanction that has the effect of sup-
pressing future speech before there is a judicial finding, after appropri-
ate proceedings, that such speech is not constitutionally protected
from restraint.604  The Court has often emphasized that any prior re-
straint has a “‘heavy presumption’ against its constitutional validity.”605

This is particularly true because of the collateral bar rule.  While a per-
son accused of violating a law can defend on the grounds that the law
is unconstitutional, in the case of a prior restraint, “[A] court order
must be obeyed until it is set aside” and “persons subject to the order
who disobey it may not defend against the ensuing charge of criminal
contempt on the ground that the order was erroneous or even
unconstitutional.”606

As the Court indicated in Freedman v. Maryland, for even a tempo-
rary prior restraint to be valid, the restraint must: (1) put the burden
on the government to go to court and bear the burden of proving the
speech unprotected; (2) merely preserve the status quo for the shortest
fixed period compatible with sound judicial resolution; and (3) pro-
vide for a prompt, final judicial disposition of the case.607  Further, due
to the concern expressed by the Court about the repressive character
of a prior restraint, strict scrutiny will apply to any injunction having a
prior restraint impact on speech.608  As an example, in Tory v. Cochran,
the trial court had enjoined the defendant, who had engaged in a pat-
tern of defamatory statements about famous trial attorney Johnnie
Cochran, to stop picketing or uttering oral statements about Cochran
or his law firm in any public forum.609  While the case was on appeal,
Mr. Cochran died.610  After concluding the case was not moot because
the injunction remained in force even after Cochran’s death, the
Court held that since picketing Cochran and his law office could no

604 See Alexander v. United States, 509 U.S. 544, 550 (1993) (defining “prior
restraint”).

605 CBS, Inc. v. Davis, 510 U.S. 1315, 1317 (1994) (citing Org. for a Better Austin v.
Keefe, 402 U.S. 415, 419 (1971)).

606 Stephen Barnett, The Puzzle of Prior Restraint, 29 STAN. L. REV. 539, 552 (1977).
607 Freedman v. Maryland, 380 U.S. 51, 58–59 (1965).
608 See Pittsburgh Press Co. v. Pittsburgh Comm’n on Human Rel., 413 U.S. 376,

390–91 (1973); Carroll v. President and Comm’rs of Princess Anne, 393 U.S. 175, 183
(1968).

609 Tory v. Cochran, 544 U.S. 734, 734–36 (2005).
610 Id. at 736.
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longer achieve its objective of forcing Cochran to pay “a tribute” to
stop the activity, the injunction was now an overly broad prior restraint
upon speech.611

For the strict scrutiny, Freedman v. Maryland analysis to apply, a
prior restraint must be involved.612  In Alexander v. United States, the
Court rejected an argument that a forfeiture of a bookstore under the
RICO statute was a prior restraint.613  Chief Justice Rehnquist noted
that the forfeiture did not forbid any future expressive activities or re-
quire prior approval for actions.614  It merely punished the defendant
by depriving him of assets derived from prior racketeering activities.615

If the government has a content-neutral reason for regulating,
only an intermediate standard of review applies, as the Court noted in
Thomas v. Chicago Park District.616  In 2004, the Supreme Court con-
cluded in City of Littleton, Colorado v. Z.J. Gifts D-4, L.L.C. that for con-
tent-based prior restraints, which must meet Freedman v. Maryland, a
“prompt judicial decision” is required.617  However, for content-neutral
regulatory systems, to which Thomas v. Chicago Park District applies, ap-
plication of the state’s “ordinary ‘judicial review’ rules” was adequate,
absent “special problems of undue delay in individual cases as the ordi-
nance is applied.”618

611 Id. at 738.
612 See Freedman, 380 U.S. at 53–54.
613 Alexander v. United States, 509 U.S. 544, 554 (1993).  Justice Kennedy dissented,

with Justices Blackmun and Stevens joining the dissent, saying that the forfeiture was a
prior restraint because it served not only an interest in purging a criminal taint, but also
an interest in deterring the activities of his speech-related business. Id. at 575 (Ken-
nedy, J., dissenting).

614 Id. at 550–51 (majority opinion).
615 Id. at 551.
616 See Thomas v. Chi. Park Dist., 534 U.S. 316, 322 (2001) (holding that a content-

neutral permit scheme regulating speech in a public forum does not have to adhere to
procedural safeguards set forth in Freedman).

617 541 U.S. 774, 776–84 (2004) (holding an ordinance for “adult business” licensing
met the First Amendment requirement assuring prompt judicial review of an adminis-
trative decision denying said license).

618 Id. at 784 (holding that where the regulation is conditioned on neutral criteria,
application of normal judicial review rules is adequate, so long as problems of undue
delay do not present themselves).
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B. Government Fees and Injunctions on Speech
1. Fees on Speech

Where the government has a content-neutral justification for im-
posing a fee prior to permitting speech, such as ensuring that two
groups are not trying to speak at the same time in the same place, or
ensuring that the costs are covered of cleaning up any littering that
might occur during an event, the Court applies an intermediate stan-
dard of review.619  As typically phrased, such laws are only allowed if the
government has: (1) an important, content-neutral reason for the reg-
ulation (the prong one requirement of intermediate review that re-
quires an important or substantial interest); (2) there are clear criteria
leaving no overly broad discretion to the licensing authority (the
prong two requirement of ensuring the regulation is substantially re-
lated to advancing the content-neutral interest and is not a cover for
content-based discrimination); and (3) procedural safeguards, such as
requiring prompt determinations as to license requests and judicial re-
view of license standards (the prong three requirement of the regula-
tion not being substantially more burdensome than necessary).620

In Cox v. New Hampshire, the Court confronted a state statute that
required payment of a license fee up to $300 to local governments for
the right to parade in the public streets.621  The fee could be adjusted
based on the size of the parade, as the fee “for a circus parade or a
celebration procession of length, each drawing crowds of observers,
would take into account the greater public expense of policing the
spectacle, compared with the slight expense of a less expansive and
attractive parade or procession.”622  The Court stated,

The suggestion that a flat fee should have been charged fails to take ac-
count of the difficulty of framing a fair schedule to meet all circum-
stances, and we perceive no constitutional ground for denying to local
governments that flexibility of adjustment of fees which in the light of
varying conditions would tend to conserve rather than impair the liberty
sought.623

Because collecting a modest fee to reimburse for public expense in
policing events is an important government interest that is not a sub-
stantial burden on free speech, and the permit system substantially lim-
ited the discretion of the licensing board in determining the amount

619 See CHEMERINSKY, supra note 15, at 961, 993–96.
620 Id. at 993–95.
621 Cox v. New Hampshire, 312 U.S. 569, 576–77 (1941).
622 Id. at 577.
623 Id.
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of the fee and required the permit to be granted as long as the area
was not already committed to be used by another group, the Court
indicated that the fee system was constitutional.624

In contrast, the Court considered the constitutionality of an as-
sembly and parade ordinance that permitted a government administra-
tor to vary the fee to reflect the estimated cost of maintaining public
order.625  The Court noted in Forsyth County, Georgia v. Nationalist
Movement,

This Court has held time and again, “Regulations which permit the Gov-
ernment to discriminate on the basis of the content of the message can-
not be tolerated under the First Amendment.”  The county offers only
one justification for this ordinance: raising revenue for police services.
While this undoubtedly is an important government responsibility, it does
not justify a content-based permit fee.

Petitioner insists that its ordinance cannot be unconstitutionally content
based because it contains much of the same language as did the state
statute upheld in Cox v. New Hampshire, 312 U.S. 569 (1941).  Although
the Supreme Court of New Hampshire had interpreted the statute at is-
sue in Cox to authorize the municipality to charge a permit fee for the
“maintenance of public order,” no fee was actually assessed.  Nothing in
this Court’s opinion suggests that the statute, as interpreted by the New
Hampshire Supreme Court, called for charging a premium in the case of
a controversial political message delivered before a hostile audience. . . .
[W]e do not read Cox to permit such a premium.626

In Watchtower Bible and Tract Society of New York, Inc. v. Village of
Stratton, the Court used the intermediate review of Thomas to strike
down an ordinance requiring individuals to obtain a permit prior to
engaging in door-to-door advocacy and to display the permit upon de-
mand.627  Although the Court acknowledged that the prevention of
fraud, the protection of residents’ privacy, and crime prevention were
important interests, the statute was not narrowly tailored, either be-
cause it was not substantially related to advancing the interests, as for
fraud or crime prevention, or was substantially more burdensome than
necessary, as for protection of residential privacy.628

624 Id. at 576–77.
625 Forsyth Cty. v. Nationalist Movement, 505 U.S. 123, 133 (1992).
626 Id. at 135–36 (citations omitted).
627 Watchtower Bible & Tract. Soc’y of N.Y., Inc. v. Vill. of Stratton, 536 U.S. 150,

160–64 (2002).
628 Id. at 164–69.
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2. Injunctions on Speech

The Supreme Court, in Madsen v. Women’s Health Center, an-
nounced a refinement in the standard of review for content-neutral
injunctions on speech.629  Chief Justice Rehnquist stated that the differ-
ences between an injunction and a generally applicable ordinance re-
quired somewhat more stringent application of First Amendment
principles regarding content-neutral injunctions than for time, place,
or manner regulations.630  Thus, in Madsen, the Court adopted an anal-
ysis under prong three of heightened scrutiny that was described as
being somewhere between the intermediate “not substantially more
burdensome” test and the strict scrutiny “least restrictive alternative”
test.631  It is not clear exactly how much more stringent this test is than
traditional intermediate scrutiny, nor are other precedents of any help,
since the standard is not used in any other case.

In fact, this additional version of the narrowly drawn analysis is
unnecessary.  It is understandable the Court might wish to adopt in
Madsen a standard of review higher than traditional intermediate scru-
tiny, which applies to a content-neutral regulation of speech.  The ma-
jority opinion in Madsen discussed the differences between ordinances
and injunctions, including extra penalties like contempt of court for
violating an injunction, and concluded that “these differences require
a somewhat more stringent application of general First Amendment
principles in this context.”632  The dissent in Madsen opted for strict
scrutiny.633  The majority could have achieved basically the same result
it reached in the case by adopting the intermediate review with bite
standard of Central Hudson.634  As the majority’s analysis reveals, where
the injunction at issue in Madsen was constitutional, it was because it
was “directly related” to the perceived harms and was a close enough
fit to satisfy the intermediate “not substantially more burdensome than

629 Madsen v. Women’s Health Ctr., 512 U.S. 753, 764 (1994).
630 Id. at 764–65.
631 Id. at 764–66.
632 Id. at 765.
633 Id. at 792–94 (Scalia, J., concurring in part and dissenting in part) (“[A] restriction

upon speech imposed by injunction (whether nominally content based or nominally
content neutral) is at least as deserving of strict scrutiny as a statutory, content-based
restriction.”).  Justices Kennedy and Thomas joined Justice Scalia’s concurrence in part
and dissent in part. Id. at 784.

634 For discussion of the Central Hudson test, see supra text accompanying notes
511–19.
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necessary” test.635  The Court found that a thirty-six foot buffer zone in
front of an abortion clinic was directly related to protecting unfettered
ingress and egress from the clinic, and a close enough fit given the
deference due to the state court’s familiarity with the factual back-
ground; the Court concluded that the regulation of noise levels was
directly related to the need for noise control around hospitals and
medical facilities.636  Where the injunction was unconstitutional, it was
because it was not directly related to perceived harms, or not a close
enough fit, and thus substantially overbroad.637  The Court concluded
that inclusion of a thirty-six foot buffer zone at the back and side of the
clinic was not directly related to ingress and egress from clinic, nor was
the prohibition on all uninvited approaches to persons seeking to
enter the clinic directly related to preventing clinic patients from be-
ing stalked or shadowed; furthermore, the Court concluded that ban-
ning all images observable from the clinic was not narrowly drawn
given the substantially less burdensome option for the clinic to pull its
curtains, and that the three-hundred foot ban on picketing around the
clinic was “much larger” than necessary and substantially overbroad.638

C. Vagueness and Overbreadth Doctrine
1. Vagueness

A law is unconstitutionally vague under the Due Process Clauses of
the Fifth and Fourteenth Amendments if the law does not define with
“sufficient definiteness” what conduct is permitted and what conduct is
prohibited “in a manner that does not encourage arbitrary and dis-
criminatory enforcement.”639  While any law can be unconstitutionally
vague, the Court has expressed the greatest concern regarding vague-
ness in the context of criminal statutes and in the context of the First
Amendment.  Regarding vagueness in the context of the freedom of
speech, Professor Erwin Chemerinsky has noted, “[C]ourts are particu-
larly troubled about vague laws restricting speech out of concern that
they will chill constitutionally protected speech.”640  In NAACP v. But-
ton, the Court stated the following:

635 See Madsen, 512 U.S. at 770–71 (holding that while the 36-foot buffer zone was
constitutional regarding clinic entrances and driveway, the injunction was unconstitu-
tional with respect to private property near the clinic).

636 Id. at 768–70, 772.
637 Id. at 771, 773–76.
638 Id. at 771, 773–75.
639 Kolender v. Lawson, 461 U.S. 352, 357 (1983).
640 CHEMERINSKY, supra note 15, at 971.
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[S]tandards of permissible statutory vagueness are strict in the area of
free expression . . . .  Because First Amendment freedoms need breathing
space to survive, government may regulate in the area only with narrow
specificity . . . .  [The freedom of speech is] delicate and vulnerable,
[and] the threat of sanctions may deter their exercise almost as potently
as the actual application of sanctions.641

Based on concerns such as these, the Court has declared unconstitu-
tionally vague a statute preventing any “subversive person” from being
employed by the state and requiring persons to swear they are not
members of a “subversive organization”;642 a statute that prohibited
treating the flag of the United States “contemptuously”;643 and a statute
making it unlawful to “interrupt” police officers in the performance of
their duties, noting that the law was not clearly limited to “disorderly
conduct or fighting words” and the law effectively grants police “the
discretion to make arrests selectively on the basis of the content of the
speech.”644  In FCC v. Fox Television Stations, Inc., the Court held that
FCC did not give television networks fair notice in advance of a change
in policy whereby a fleeting expletive or brief shot of nudity could be
held to be actionably indecent, and thus their new policy was unconsti-
tutionally vague as applied to the charges filed in the case.645

Regarding provisions of the USA Patriot Act, a lower federal court
ruled in Humanitarian Law Project v. Gonzales that the provisions of the
Act that include within the definition of “knowingly provides material
support or resources” to a terrorist group the activities of providing
“training,” “expert advice or assistance,” or “service,” are unconstitu-
tionally vague provisions.646  The court noted that such terms could be
construed to ban pure speech or advocacy activities that presumably
would be protected under the First Amendment, such as teaching in-
ternational law for peacemaking resolutions or how to petition the
United Nations to seek redress for human rights violations.647  In con-
trast, the Supreme Court upheld these provisions in Holder v. Humani-
tarian Law Project, concluding that the line between “advocating for a

641 NAACP v. Button, 371 U.S. 415, 432–33 (1963) (citations omitted).
642 Baggett v. Bullitt, 377 U.S. 360, 367 (1964).
643 Smith v. Goguen, 415 U.S. 566, 568-69, 574, 581–82 (1974).
644 City of Houston v. Hill, 482 U.S. 451, 465 n.15 (1987).
645 FCC v. Fox Television Stations, Inc., 567 U.S. __, __, 132 S. Ct. 2307, 2318–20

(2012).
646 Humanitarian Law Project v. Gonzales, 380 F. Supp. 2d 1134, 1148–49 (C.D. Cal.

2005), aff’d in part, rev’d in part sub nom. Holder v. Humanitarian Law Project, 561 U.S.
1, 8–20 (2009) (affirming the vagueness claim under the First Amendment, but revers-
ing the vagueness claim under the Due Process Clause of the Fifth Amendment).

647 Id. at 1150–51.
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cause,” which is permitted, versus “providing service to a group that is
advocating for a cause,” which is prohibited, is sufficiently clear.648

2. Substantial Overbreadth

One exception to the normal rule that parties cannot bring cases
to vindicate the rights of third parties involves the application of the
substantial overbreadth doctrine, which is only applicable to free
speech cases.649  As explained by the Court in Members of the City Council
of Los Angeles v. Taxpayers for Vincent,

“[T]he transcendent value to all society of constitutionally protected ex-
pression is deemed to justify allowing ‘attacks on overly broad statutes
with no requirement that the person making the attack demonstrate that
his own conduct could not be regulated by a statute drawn with the requi-
site narrow specificity.’  This is deemed necessary because persons whose
expression is constitutionally protected may well refrain from exercising
their rights for fear of criminal sanctions provided by a statute susceptible
of application to protected expression.”

. . . .

In the development of the overbreadth doctrine the Court has been sen-
sitive to the risk that the doctrine itself might sweep so broadly that the
exception to ordinary standing requirements would swallow the general
rule.  In order to decide whether the overbreadth exception is applicable
in a particular case, we have weighed the likelihood that the statute’s very
existence will inhibit free expression.

“[T]here comes a point where that effect—at best a prediction–cannot,
with confidence, justify invalidating a statute on its face and so prohibit-
ing a State from enforcing the statute against conduct that is admittedly
within its power to proscribe.

. . . .

“The requirement of substantial overbreadth is directly derived from the
purpose and nature of the doctrine.  While a sweeping statute, or one
incapable of limitation, has the potential to repeatedly chill the exercise
of expressive activity by many individuals, the extent of deterrence of pro-
tected speech can be expected to decrease with the declining reach of the
regulation.”

In short, there must be a realistic danger that the statute itself will signifi-
cantly compromise recognized First Amendment protections of parties

648 Holder, 561 U.S. at 24 (2010), rev’g Gonzales, 380 F. Supp. 2d at 1143–44 (C.D. Cal.
2005) (holding that § 2339 is not unconstitutionally vague, and that a person of ordi-
nary intelligence would understand the difference between advocating for a cause and
providing a service to a group that is advocating for that cause).

649 Members of the City Council v. Taxpayers for Vincent, 466 U.S. 789, 798 (1984)
(citation omitted).
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not before the Court for it to be facially challenged on overbreadth
grounds.650

Given the purpose behind the substantial overbreadth doctrine, the
Court has held that the doctrine does not apply in every free speech
context.  For example, because the incentive to engage in advertising is
sufficiently strong to avoid worries that such speech will be chilled, the
Court ruled in Village of Hoffman Estates v. Flipside, Hoffman Estates, Inc.
that “the overbreadth doctrine does not apply to commercial
speech.”651  Further, particularly in cases of less protected speech, such
as speech raising concerns of obscenity, the Court has been quite will-
ing to allow courts wide latitude to construe a statute narrowly to limit
any potential overbreadth problems.  For example, in Osborne v. Ohio,
the United States Supreme Court accepted a narrowing construction
by the Ohio Supreme Court of an Ohio statute that literally made the
possession of any photo of nude children unlawful, even “innocuous
photographs” of babies.652  The Ohio Supreme Court adopted a nar-
rowing construction that applied the statute only to “lewd exhibition”
or “a graphic focus on the genitals” and “where the person depicted is
neither the child nor the ward of the person charged.”653  Given this
narrowing, the statute was not unconstitutionally overbroad.654

The Court can avoid striking down a whole statute by “severing”
the substantially overbroad part of the statute, and then enforcing the
rest of the statute.  An example is Brockett v. Spokane Arcades, Inc., where
the Court upheld the rest of an obscenity law by severing part of the
statute that defined “lust,” which was “unduly broad.”655  The Court ob-
served in Virginia v. Hicks that a law, which punishes a substantial
amount of protected free speech, “suffices to invalidate all enforce-
ment of that law ‘until and unless a limiting construction or partial
invalidation so narrows it as to remove the seeming threat or deter-
rence to constitutionally protected expression.’”656

650 Id. at 799 n.17, 799–801 (citations omitted).
651 Vill. of Hoffman Estates v. Flipside, Hoffman Estates, Inc., 455 U.S. 489, 497

(1982).
652 Osborne v. Ohio, 495 U.S. 103, 113 (1990).
653 Id.
654 Id. at 112–22.
655 472 U.S. 491, 506–07 (1985).
656 539 U.S. 113, 119 (2003) (quoting Broadrick v. Oklahoma, 413 U.S. 601, 613

(1973)); see Stuart Buck & Mark L. Rienzi, Federal Courts, Overbreadth, and Vagueness:
Guiding Principles for Constitutional Challenges to Uninterpreted State Statutes, 2002 UTAH L.
REV. 381 (2002) (discussing ways that federal courts can protect individual liberty while
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Reflecting that the doctrine of overbreadth is an exception to ap-
plication of standard free speech analysis, the challenger bears the bur-
den of establishing overbreadth, as is standard for most defenses.657

This is true even for cases where the underlying First Amendment
claim would be analyzed under an intermediate or strict scrutiny stan-
dard of review, where the burden is on the government.658  In deter-
mining overbreadth, the court must consider not merely whether the
part of the law involved in the instant case is overbroad, but whether
the law “taken as a whole, is substantially overbroad judged in relation to
its plainly legitimate sweep.”659

In United States v. Stevens, an 8-1 Court held that a federal statute
was substantially overbroad that criminalized commercial creation,
sale, or possession of any visual or auditory depiction of “conduct in
which a living animal is intentionally maimed, mutilated, tortured,
wounded, or killed, if such conduct is illegal under Federal law or the
law of the State in which the creation, sale, or possession takes place,”
except for depictions that have “serious religious, political, scientific,
educational, journalistic, historical, or artistic value.”660  As written, the
statute would make illegal videos of hunting activities or livestock
slaughtering practices banned by one state, although legal in other
states.661  The Court noted it “need not and do[es] not decide whether
a statute limited to crush videos [animals being crushed to death] or
other depictions of extreme animal cruelty [such as commercial dog
fighting where dogs are trained to fight to the death] would be consti-
tutional.”662  In dissent, Justice Alito concluded fears of overbroad ap-
plication were unwarranted, and would have remanded on whether
the statute was unconstitutional as applied to activity involved in the
case—commercialized dog fighting.663  Subsequent to Stevens, Congress
amended the statute to regulate only depictions of “animal crush
videos,” where the animal is “intentionally crushed, burned, drowned,
suffocated, impaled, or otherwise subjected to serious bodily injury”

respecting the state’s power to interpret their own laws regarding whether they are
overbroad).

657 Virginia v. Hicks, 539 U.S. 113, 122 (2003).
658 Id.  On the burden being on the government in cases of intermediate review or

strict scrutiny, see supra text accompanying notes 15–16, 130.
659 Hicks, 539 U.S. at 122.
660 559 U.S. 460, 465 n.1 (2010) (citation omitted).
661 Id. at 475–80.
662 Id. at 482.
663 Id. at 482–84 (Alito, J., dissenting).
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and “is obscene.”664  The statute would no longer apply to the
“dogfighting” video involved in Stevens.665

In United States v. Williams, the Court upheld a distribution of child
pornography act against an overbreadth and vagueness challenge.666

In an opinion by Justice Scalia, the Court held 7-2 that the law did not
ban a substantial amount of protected expressive activity as it was lim-
ited to regulating the recommendation of a particular piece of pur-
ported child pornography with the intent of initiating a transfer.667

The Act was not vague since it required a jury make findings on clear
questions of fact, i.e., that the defendant hold the belief and make a
statement that reflects a belief that the material is child pornography,
or that he communicate in a manner intended to cause another so to
believe.668  Justice Stevens concurred, with Justice Breyer joining the
concurrence, limiting the Act to materials advertised, promoted,
presented, distributed, or solicited with a lascivious purpose—that is,
the intention of inciting sexual arousal.  Protected material promoted
or solicited for other purposes was not included.669  Justice Souter dis-
sented, with Justice Ginsburg joining the dissent.670  They found over-
breadth because the Act could apply to criminalize a proposal with
regard to an existing representation, which did not involve an actual
child, and that representation could not be made criminal under Free
Speech Coalition.671

D. Balancing Speech and Fair Trial Rights

The modern series of cases begin in 1966 with Sheppard v. Max-
well.672  Prejudicial publicity about the defendant had saturated the
community in which he was tried.673  The Court said that the press

664 18 U.S.C.A § 48 (West 2010).
665 Compare 18 U.S.C. § 48 (2000) with 18 U.S.C.A § 48 (West 2010).
666 United States v. Williams, 553 U.S. 285 (2008).
667 Id. at 297–99.
668 Id. at 304–07.
669 Id. at 307–09 (Stevens, J., concurring).
670 Id. at 310–27 (Souter, J., dissenting).
671 Id. at 310–14 (citing Ashcroft v. Free Speech Coal., 535 U.S. 234 (2002)); see also

United States v. Simpson, 741 F.3d 539 (5th Cir. 2014) (deciding the CAN-SPAM Act,
which makes it a federal crime to send bulk commercial e-mail messages with intent to
deceive recipients about origin of messages, was neither unconstitutionally vague or
overbroad).  For further discussion of Ashcroft, see supra text accompanying notes
386–88.

672 384 U.S. 333 (1966).
673 See id. at 333–34.
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must have a free hand if there is no threat to the integrity of a trial.674

However, where the accused might be prejudiced, the court can and
should take appropriate steps.675  The court can limit the presence of
the press at judicial proceedings.676  The judge can also continue the
case until publicity subsides, transfer it to another county, or sequester
the jury.677  Failure to protect the defendant from inherently prejudi-
cial publicity, as in this case, will result in reversal of the conviction.678

In contrast, direct efforts to stop pretrial publicity have been
treated rather harshly by the Court.  In Nebraska Press Ass’n v. Stuart, the
trial judge had “restrained a news [service] from publishing or broad-
casting accounts of confessions or admissions made by the accused . . .
or facts ‘strongly implicative’ of the [accused’s guilt].”679  Reversing,
the Court said that prior restraints are the most serious and least toler-
able infringement of First Amendment rights and “it is nonetheless
clear that the barriers to prior restraint remain high unless we are to
abandon what the Court has said for nearly a quarter of our national
existence and implied throughout all of it.”680  Here, there had been
no finding that alternative measures, such as those mentioned in Shep-
pard, would not have protected defendant’s rights.681  Also, to the ex-
tent the order reached evidence adduced at an open hearing, it plainly
violated settled principles.682  Finally, as applied to “implicative” mate-
rial, the order was too vague and too broad to survive scrutiny.683

Despite these statements, protective orders that would enhance
the litigation process have been approved.  For example, in Seattle
Times Co. v. Rhinehart, the Court allowed a protective order restraining
the parties to civil litigation from publishing material obtained
through the discovery process.684  The Court said this furthered a sub-
stantial interest unrelated to the suppression of expression, i.e., a pur-
pose to assist in the preparation of trial or settlement, and then
concluded that intermediate review was met.685  The Court noted that

674 Id. at 350.
675 Id. at 362–63.
676 Id. at 358.
677 Id. at 363.
678 Id.
679 427 U.S. 539 (1976).
680 Id. at 561.
681 Id. at 563–65.
682 Id. at 568.
683 Id.
684 467 U.S. 20, 34 (1984).
685 Id.
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this case did not involve the classic kind of prior restraint, to which
strict scrutiny would be applied, because the protective order “pre-
vent[ed] a party from disseminating only that information obtained
through use of the discovery process.  Thus, a party may disseminate
the identical information covered by the protective order as long as
the information is gained through means independent of the court’s
processes.”686

Cases involving complete bans on persons, including the media,
from criminal courtrooms have triggered strict scrutiny review.  As the
Supreme Court noted in Globe Newspaper Co. v. Superior Court, the
Court’s precedents have “firmly established” that “the press and gen-
eral public have a constitutional right of access to criminal trials.”687

The Court has also held under a strict scrutiny approach that it is un-
constitutional to exclude the public or the press from voir dire pro-
ceedings, since such proceedings are a key phase of a trial.  The Court
acknowledged in Press-Enterprise Co. v. Superior Court that closure might
be justified to advance the compelling government interest of protect-
ing prospective jurors from answering “deeply personal matters” in
open court, but that “the presumption of openness may be overcome
only by an overriding interest based on findings th[e] closure is essen-
tial to preserve higher values and is narrowly tailored to serve that in-
terest.”688  Under this standard, the Court said, closure should be
regarded as the last resort, i.e., a least restrictive effective alternative
approach.689

In each of these cases the Court has treated the rights of the press
and the rights of the public equally, confirming that for purposes of
First Amendment law there is no difference in the standards of review
applicable in “freedom of speech” and “freedom of the press” cases.
Similarly, in Branzburg v. Hayes, the Court concluded that members of
the press have no special protection to resist subpoenas requiring the
disclosure of confidential sources, although the Court did note that for
any person, the relevant test to justify a subpoena in these circum-
stances was a strict scrutiny “compelling state interest” test, and that
this was met in the case.690  In Zurcher v. Stanford Daily, the Court held

686 Id.
687 457 U.S. 596, 603 (1982) (citing Richmond Newspapers, Inc. v. Virginia, 448 U.S.

555 (1980)).
688 464 U.S. 501, 510–11 (1984).
689 See id. at 511.
690 408 U.S. 665, 699–701 (1972).
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that the press had no special right to resist searches and seizures of
material in pressrooms which are otherwise constitutional under the
Fourth Amendment.691

Reflecting a special solicitude for the press, Justice Stewart dis-
sented in both Branzburg and Zurcher, as did a number of liberal Jus-
tices in each.692  Despite this view, the majority of the Court has not
adopted a doctrine granting the press special First Amendment protec-
tion.  The press also has no special right of access to gather informa-
tion, exemption from antitrust laws, or exemption from the
application of any general law.693  As a matter of state law, a large num-
ber of states have adopted shield laws to protect reporters from having
to reveal their sources, but this is a matter of state law, not constitu-
tional right.694  No such federal statute exists regarding prosecutions in
the federal courts.695

A separate issue arises when the press requests, and courts permit,
either on their own motion or pursuant to statutory authorization,
cameras to be placed in the courtroom to televise court proceedings
live.  The Court has held there is no constitutional right to televise
court proceedings.696  While in extreme circumstances such coverage
can be viewed as interfering with the defendant’s Sixth Amendment
right to a fair trial, all fifty states have some provision for televised ac-
cess in their state courts in some circumstances, although that access
may be limited in certain cases.697

691 436 U.S. 547, 554–60, 563–68 (1978).
692 Branzburg, 408 U.S. at 711 (Douglas, J., dissenting); id. at 725 (Stewart, J., dissent-

ing); Zurcher, 436 U.S. at 570 (Stewart, J., dissenting); id. at 577 (Stevens, J., dissenting).
In Branzburg, Justices Brennan and Marshall joined Justice Stewart’s dissent. Branzburg,
408 U.S. at 725 (Stewart, J., dissenting).  In Zurcher, Justice Marshall joined Justice Stew-
art’s dissent. Zurcher, 436 U.S. at 570 (Stewart, J., dissenting).

693 See Branzburg, 408 U.S. at 682–84; see also Baltimore Sun Co. v. Ehrlich, 437 F.3d
410, 415–17 (4th Cir. 2006) (explaining the Governor’s directive forbidding all state
executive employees to speak with two specific news reporters because of their per-
ceived bias in reporting had only de minimis impact on reporters’ exercise of their First
Amendment rights to speak and therefore did not give rise to retaliation claim based
upon activity “sufficient to chill the exercise of First Amendment rights” actionable
under 42 U.S.C. § 1983, despite the inconvenience to reporters of relying on other
sources to gather information).

694 See generally CHEMERINSKY, supra note 15, at 1215–16 (citation omitted).
695 Id. at 1216.
696 See Chandler v. Florida, 449 U.S. 560, 569–70 (1981).
697 See generally Cameras in the Court: State By State Guide, RADIO TELEVISION DIG. NEWS

ASS’N, http://www.rtnda.org/cameras_in_court (last visited Feb. 25, 2016) (discussing
the use of cameras in courtrooms and the guide on each state’s rules).
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In contrast to this more receptive attitude regarding cameras in
the courtroom in state courts, the federal courts and United States Su-
preme Court have continued their historic reluctance to permit cam-
eras in the courtroom.698  Only a couple of federal Circuit Courts of
Appeals, the Second Circuit and the Ninth Circuit, have rules provid-
ing for televising appellate proceedings in some limited circumstances,
pursuant to authority granted to them by the Judicial Conference in
1996.699  Beginning with the 2006 Term, the Supreme Court has made
same-day written transcripts available of all oral arguments, and oral
tapes are made available in high profile cases.700

VIII. CONCLUSION

The structure of modern First Amendment free speech doctrine
has evolved consistent with the more formalized structure of doctrine
under modern Equal Protection and Due Process review.  This involves
more explicit use of strict scrutiny, intermediate review, “reasonable-
ness” balancing, and minimum rationality review.  As discussed in Part
II of this Article, for regulations of free speech in a public forum or on
individual private property, the Court uses strict scrutiny for content-
based regulations and intermediate review for content-neutral regula-
tions. As discussed in Part III, for regulations of speech in a govern-
ment-owned, non-public forum, or speech supported by government
grants or subsidies, the Court uses strict scrutiny for viewpoint discrimi-
nation and “reasonableness” balancing for subject-matter and content-
neutral regulations.

In some cases, certain kinds of speech do not trigger free speech
protection at all.  As discussed in Part IV, this includes cases of pure
government speech or regulations of alleged symbolic speech that is
viewed by the Court as involving conduct only.  Other kinds of speech,
like advocacy of illegal conduct, fighting words, or obscenity, get lim-
ited free speech protection: strict scrutiny for viewpoint discrimina-
tion, but otherwise no further free speech review, as discussed in Part
V.  When free speech principles do not apply, there are only then

698 See generally Robert Kessler, Why Aren’t Cameras Allowed at the Supreme Court Again?,
THE WIRE (Mar. 28, 2013, 8:39 AM), http://www.thewire.com/national/2013/03/case-
allowing-cameras-supreme-court-proceedings/63633/ (discussing the different opin-
ions of the Justices on this issue).

699 See Harry J. Reske, A Repeat Performance: Judicial Conference Allows Cameras Back in the
Appeals Courts, 82 A.B.A. 14, 38 (1996); Daniel Stepniak, A Comparative Analysis of First
Amendment Rights and the Televising of Court Proceedings, 40 IDAHO L. REV. 315, 316 (2004).

700 SUP. CT. OF THE U.S., www.supremecourt.gov (last visited Feb. 25, 2016).
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other kinds of constitutional review, such as minimum rationality re-
view under the Due Process and Equal Protection Clauses for social or
economic regulations not involving fundamental rights.

In addition to these categories of speech, content-based regula-
tions of certain kinds of speech in a public forum trigger less than
normal strict scrutiny review.  As discussed in Part VI, this can involve
regulations of commercial speech, speech by government employees
on matters of public concern, or alleged tortious speech, such as defa-
mation or invasion of privacy, among others.  Special First Amendment
free speech doctrines for cases of prior restraints, injunctions, vague-
ness, substantial overbreadth, and other such matters are discussed in
Part VII.

This overall structure is reproduced in Appendix, Table 2 to this
Article.  In Appendix, Table 1, the same standards of review used in
First Amendment free speech cases are presented as used in other
parts of constitutional interpretation.  Together, Tables 1 and 2 pro-
vide a general summary of standards of review used by the Supreme
Court in individual rights adjudication.

APPENDIX

A version of the Tables in this Appendix appeared in R. Randall Kelso,
The Structure of Planned Parenthood v. Casey Abortion Rights Law:
“Strict Scrutiny” for “Substantial Obstacles” to Abortion Choice and Other-
wise “Reasonableness Balancing,” 34 QUINNIPIAC L. REV. 75 (2015).
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TABLE 1: STANDARD CONSTITUTIONAL LAW DOCTRINE LEVELS OF REVIEW

OF GOVERNMENT ACTION: THE “BASE PLUS SIX” MODEL OF REVIEW

Gov’t Ends or Means to Ends: Means to Ends:
Interests to be Relationship to Relationship to Typical Areas

Levels of Scrutiny Advanced Benefits Burdens Where Used
I. “Base” Minimum Legitimate (substan- Rational (substantial Not Irrational bur- 1. Standard Social
Rational Review tial deference to deference to gov- den (substantial def- or Economic Regu-
(Three Require- government) ernment) erence to govern- lation: Williamson v.
ments are Separate ment) Lee Optical for Due
Elements to Meet) (Does gov’t have a Process; Heller v. Doe
“Minimum Rational “rational basis” to for Equal Protection
Review”: Burden on act) 2. Aliens: Illegal;
Challenger to Prove Job Part of Self-
Action Unconstitu- Gov’t, or Federal
tional Reg. under Equal

Protection
3. Contract Clause:
Energy Reserves

II. The “Plus Six” Legitimate Ends “Reasonable” Given Means 1. Dormant Com-
Standards of In- merce Clause: Pike
creased Scrutiny (No substantial def- (Balance govern- (Given balance, 2. Contract Clause:
A. Heightened Ra- erence to govern- ment interests and conclude whether U.S. Trust/Spannaus
tional Review (Rea- ment, but some def- availability of less given strength of 3. Takings Clause:
sonableness Balanc- erence given, as dis- burdensome alter- gov’t interests and Penn Central
ing) cussed supra notes natives v. burden on availability of less 4. Punitive Dam-
“Second-Order Rea- 106–09 in this Arti- individuals) burdensome alter- ages: BMW v. Gore
sonableness Re- cle) natives the burden 5. Less than Sub-
view”: Burden on is “unreasonable”, stantial Burden on
Challenger to Prove “excessive,” or “un- Unenumerated Fun-
Action Unconstitu- due”) damental Rights:
tional Casey/Celebrezze

6. Proc. Due Pro-
cess: Mathews v. El-
dridge

“Third-Order Rea- Same as “Second- Burden shifts to Burden remains on 1. Dormant Com-
sonableness Balanc- Order Reasonable- gov’t to justify ac- gov’t for all higher merce Clause: Maine
ing”: Burden on ness Review” tion as “reasonable” levels of review v. Taylor
Gov’t to Justify Ac- or “not excessive” 2. Takings Clause:
tion Dolan v. Tigard
B. Intermediate Re- Substantial/ Impor- Substantially Relat- Not Substantially 1. Gender Discrimi-
view Standards tant/ Significant ed More Burdensome nation
(Three Require- Than Necessary 2. Illegitimacy
ments are Separate (Use of these terms (Second & Third 3. Alien Children:
Elements to Meet) seems interchangea- prongs of interme- Plyler v. Doe
“Intermediate Re- ble under this First diate review often 4. Art. IV, § 2 Priv.
view” Prong of intermedi- referred to as & Imm. Clause

ate review) “closely drawn” or
“narrowly tailored”)

“Intermediate Re- Substantial/ Impor- Directly Related Not Substantially 1. Commercial
view with Bite” tant/ Significant More Burdensome Speech: Central Hud-

Than Necessary son Gas
C. Strict Scrutiny Compelling/ Over- Directly Related Not Substantially 1. Racial Redistrict-
Standards (Three riding More Burdensome ing Cases: Bush v.
Requirements are Than Necessary Vera
Separate Elements
to Meet)
“Loose Strict Scruti-
ny”
“Strict Scrutiny Re- Compelling/ Over- Directly Related Least Restrictive Ef- 1. Race, Ethnicity,
view” riding fective Alternative National Origin

(Second & Third 2. Aliens: State Reg.
(Use of these terms prongs of strict of Aliens Not In-
seems interchangea- scrutiny referred to volving Self-Gov’t
ble under this First as “precisely tai- 3. Substantial Bur-
Prong of strict scru- lored,” although den on Unenumer-
tiny review) sometimes “narrow- ated Fundamental

ly tailored” is used) Rights: Timmons v.
Twin Cities; Zablocki
v. Redhail

III. Categorical Bar- Gov’t Action Un- For examples, see
rier to Constitution- constitutional no cited article above,
ality matter what inter- Kelso, 34 QUIN-

ests used to support NIPIAC L. REV. 75, at
it Part VII, footnote

250 (2015).
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TABLE 2: FIRST AMENDMENT DOCTRINE

Gov’t Ends or Means to Ends: Means to Ends:
Interests to be Relationship to Relationship to Typical Areas Where

Levels of Scrutiny Advanced Benefits Burdens Used
I. “Base” Minimum Legitimate Rational (substantial Not Irrational burden If No First Amend.
Rational Review (substantial deference deference to (substantial deference Review*, then only
(Three Requirements to government) government) to government) Williamson v. Lee
are Separate (Does gov’t have a Optical for Due
Elements to Meet) “rational basis” to Process; Heller v. Doe
“Minimum Rational act) for Equal Protection
Review”: Burden on
Challenger to Prove *1. Regulation of
Action Conduct: Dallas v.
Unconstitutional Stanglin

2. Gov’t Funding
Own Speech:
Summun/Johanns
3. Non-viewpoint
discrimination
involving advocacy of
illegal conduct, true
threats, fighting
words, obscenity, or
use of a child in
production of
indecent images.

II. The “Plus Six” Legitimate Ends “Reasonable” Given Means 1. Non-Public Forum:
Standards of Subject-Matter or
Increased Scrutiny (No substantial (Balance government (Given balance, Content-Neutral

deference to interests and conclude whether Regulations of
A. Heightened government, but availability of less given strength of Speech
Rational Review some deference burdensome gov’t interests and 2. Government
(Reasonableness given, as discussed alternatives v. burden availability of less Grants or Subsidies
Balancing) supra notes 106–09 in on individuals) burdensome 3. Defamation and
“Second-Order this article) alternatives the Related Torts
Reasonableness burden is 4. Less Than
Review”: Burden on “unreasonable”, Substantial Burdens
Challenger to Prove “excessive” or on Freedom of
Action “undue”) Assembly/Association
Unconstitutional
“Third-Order Same as “Second- Except Burden shifts Burden remains on 1. Government
Reasonableness Order to gov’t to justify gov’t for all higher Employees on Matters
Balancing”: Burden Reasonableness action as “reasonable” levels of review of Public Concern:
on Gov’t to Justify Review” or “not excessive” Pickering
Action
B. Intermediate Substantial/ Substantially Related Not Substantially 1. Public Forum:
Review Standards Important/ More Burdensome Content-Neutral
(Three Requirements Significant (Second & Third Than Necessary Regulations of
are Separate prongs of (which includes Speech: O’Brien
Elements to Meet) (Use of these terms intermediate review leaving open “ample 2. Content-Based
“Intermediate seems often referred to as alternative channels” Regulations of
Review” interchangeable “closely drawn” or for effective Broadcast TV and

under this First “narrowly tailored”) communication) Radio: Red Lion
Prong of 3. Campaign Finance:
intermediate review) Contributions:

McConnell (2003)
“Intermediate Review Substantial/ Directly Related Not Substantially 1. Commercial
with Bite” Important/ More Burdensome Speech: Central

Significant Than Necessary Hudson Gas
C. Strict Scrutiny Compelling/ Directly Related Not Substantially 1. Cable/Satellite TV
Standards (Three Overriding More Burdensome and Radio: Denver
Requirements are Than Necessary Area Educ. (Breyer, J.,
Separate Elements to plurality opinion)
Meet) 2. Campaign Finance:
“Loose Strict Contributions: Shrink
Scrutiny” Missouri (2000)
“Strict Scrutiny Compelling/ Directly Related Least Restrictive 1. Public Forum:
Review” Overriding Effective Alternative Content-Based Reg.

(Second & Third of Speech
(Use of these terms prongs of strict 2. All Viewpoint
seems scrutiny referred to as Discr.
interchangeable “precisely tailored,” 3. Campaign Finance:
under this First although sometimes Expenditures: Citizens
Prong of strict “narrowly tailored” is United (2010)
scrutiny review) used) 4. Substantial

Burdens on Freedom
of Assembly/Assoc.
5. Free Exercise:
Employ. Division v.
Smith categories: e.g.,
Lukumi Babalu Aye

III. Categorical Gov’t Action 1. Establishment
Barrier to Unconstitutional no Clause Doctrine
Constitutionality matter what interests

used to support it
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