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L INTRODUCTION

Traditional meat analogs, or meat substitutes, were developed thou-
sands of years ago in Asia and included simple soybean and wheat deriv-
atives to make tofu and tempeh.1 In the United States, Loma Linda Foods,
which was established in 1890, produced the first commercially available
soy and wheat-based meats (e.g., analogs have a long history as a food
source).® In 1964, the United States Department of Agriculture (USDA)

*J.D., Elon University School of Law, December 2023. Bachelor of Science in Food Science
from California Polytechnic State University, San Luis Obispo. The author would like to thank
Professor Caroleen Dineen for all of her support and assistance during the writing of this note.

! Natalie R. Rubio et al., Plant-Based and Cell-Based Approaches to Meat Production,
NATURE COMMC'NS (2020), https:/fwww.nature.com/articles/s41467-020-20061-y; Allah Bakhsh
et al., Traditional Plant-Based Meat Alternatives, Current, and Future Perspective: A Review, 55
J. OF AGRIC. & LIFE SCI. 1, 2 (2021).

2 Sustainable ~ Plant-Based —Protein  Since 1890, LOMA  LINDA, https://loma-
lindabrand.com/about-us/ (last visited Dec. 18, 2023).

3 Where’s the Beef? The History of Plant-Based Meats, WONDER NEWS ROOM (Sep. 26,
2019), https:/www.blog.askwonder.com/blog/plant-based-meats.
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allowed for soy protein isolates to constitute as much as 2 percent of
cooked sausages as part of their standard of identity, a rule which is still in
place to this day.4 Furthermore, in 2000, the USDA made changes to the
National School Lunch Program, School Breakfast Program, Summer
Food Service Program, and Child and Adult Care Food Program to allow
for soy protein and other vegetable proteins to meet 100 percent of the
meat/meat alternative requirement in the school lunch program.” By 2013,
technological advancements allowed for evolution beyond vegetable-
based meat substitutes to lab-grown meat.’ This lab-grown meat is made
from cow muscle cells, fetal calf blood, and antibiotics.”

Despite the creation of lab-grown meat, plant-based meat alternatives
have continued to grow in popularity.® The global dollar growth of plant-
based meat products has increased by 44 percent from 2019-2022.° In the
United States specifically, plant-based meat sales increased around 46 per-
cent between 2019 and 2020 and evened out at about 1.4 billion dollars
yearly from 2020-2022.° In comparison, the sale of meat products in the
United States in 2022 hit a staggering 86.62 billion dollars.!! Plant-based
meat has remained steady, continuing to hold about 2.5 percent of the
market share of all packaged meats in the same 2020-2022 time period.'?

Even with this relatively small percentage of the market, there has
been pushback from the meat industry to restrict the way plant-based

4 Russ Egbert & Cheryl Borders, Achieving Success with Meat Analogs, FOOD TECH. MAG.
(Jan. 1,  2006),  https://www.ift.org/mews-and-publications/food-technology-magaziney/is-
sues/2006/january/features/achieving-success-with-meat-analogs.

5 Id; Modification of the “Vegetable Protein Products” Requirement for the National School
Lunch Program, School Breakfast Program, Summer Food Service Program and Child and
Adult Care Food Program, 65 Fed. Reg. 12429, 12430 (Mar. 9, 2000) (to be codified at 7 C.F.R.
pts. 210, 215, 220, 225, 226).

6 Where’s the Beef? The History of Plant-Based Meats, supra note 3.

71d.

8 Emma Ignaszewski & Ben Pierce, U.S. Retail Market Insights for the Plant-Based Industry,
GOOD FOOD INST., https://gfi.org/marketresearch/ (last visited Dec. 18, 2023).

9 Id.

10 2022 U.S. Retail Sales Data for the Plant-Based Foods Industry, PLANT BASED FOODS
ASS'N, https://www.plantbasedfoods.org/2022-u-s-retail-sales-data-for-the-plant-based-foods-indus-
try/ (last visited Dec. 18, 2023).

I Meat Department Retail Sales in the United States from 2017 to 2022, STATISTA,
https:/www statista.com/statistics/1086374/us-meat-department-sales/ (last visited Dec. 18, 2023).

12 2022 U.S. Retail Sales Data for the Plant-Based Foods Industry, supra note 10.

358



2024] GOT MEAT? 359

meats are labeled.!® In recent years, this has taken the form of state action
through “meat” labeling statutes, including the Mississippi Meat Inspection
Act,"* the Missouri Meat Adpvertising Act,"” the Arkansas Truth in Label-
ing of Agriculture Products Edible by Humans Act,'® and the Louisiana
Truth in Labeling of Foods Products Act,'” to name a few.'® Following the
implementation of these statutes, many have led to litigation initiated by
companies that produce plantbased meat products.!” The courts have

13 See Joshua Pitkoff, Note, State Bans on Labeling for Alternative Meat Products: Free
Speech and Consumer Protection, 29 N.Y.U. ENV'T. L. J. 297, 301 (2021).

14 Miss. CODE ANN. § 75-35-15(4) (2019) (“A food product that contains cultured animal
tissue produced from animal cell cultures outside of the organism from which it is derived shall
not be labeled as meat or a meat food product. A plant-based or insect-based food product shall
not be labeled as meat or meat food product”).

15 MO. REV. STAT. § 265.494(7) (2018) (“No person . . . shall engage in any misleading or
deceptive practices” which includes “[ml]isrepresenting the cut, grade, brand, or trade name, or
weight, or measure of any product or misrepresenting a product as meat that is not derived from
harvested production livestock or poultry”).

16° ARK. CODE ANN. § 21-305(6) (2019) (“A person shall not misbrand or misrepresent an
agricultural product that is edible by humans, including without limitation by: . . . [r]epresenting
the agricultural product as meat or a meat product when the agricultural product is not derived
from harvested livestock, poultry, or cervids.”).

17 LA. STAT. ANN. § 3:4744(B)(4) (2019). Stating in relevant part:

No person shall intentionally misbrand or misrepresent any food product as
an agricultural product through any activity including: . . . [r]epresenting a
food product as meat or a meat product when the food product is not
derived from a harvested beef, pork, poultry, alligator, farm-raised deer, turtle,
domestic rabbit, crawfish, or shrimp carcass.

d.

18 As of the 2020 Congressional session, fourteen states enacted truth in labeling laws: Mon-
tana, Wyoming, North Dakota, South Dakota, Oklahoma, Missouri, Arkansas, Louisiana, Mis-
sissippi, Alabama, Georgia, Kentucky, South Carolina, and Maine. See Truth in Labeling
Laws(uits) — Update, NAT'L AGRIC. L. CTR. (Dec. 10, 2020), https:/nationalaglaw-
center.org/truth-in-labeling-lawsuits-update/.

19 See Upton’s Nats. Co. v. Stitt, No. CIV-20-938-F, 2020 U.S. Dist. LEXIS 216883, at *2-3, *2
n.2 (W.D. Okla. Nov. 19, 2020) (Plaintiff, a company that sells plant-based foods nationwide, is
seeking injunctive relief against an Oklahoma statute that they argue prohibits sellers of plant-
based foods from using the term “meat.”); see also Turtle Island Foods SPC v. Strain, 594 F.
Supp. 3d 692, 694-97 (M.D. La. 2022) (Plaintiff, a company that produces plant-based meat
products in Louisiana, brought a claim regarding the constitutionality of Louisiana’s Truth in
Labeling of Food Products Act.); Turtle Island Foods SPC v. Soman, 424 F. Supp. 3d 552, 561
(E.D. Ark. 2019) (Plaintiff, a company that produces and sells plantbased meats, is bringing a
motion for declaratory and injunctive relief against the Arkansas Truth in Labeling Law to deem
the statute unconstitutional.); Turtle Island Foods SPC v. Richardson, 425 F. Supp. 3d 1131,
1134-35 (E.D. Mo. 2019) (Plaintiffs, a non-profit organization and a plant-based meat company,
filed a motion for injunctive relief based on the constitutionality of the Missouri statute regarding
the labeling of meat.).
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come out with conflicting opinions on whether these statutes are constitu-
tional with regards to the restriction of the term “meat”® and whether there
should be a requirement to have a prominent disclaimer on the label.?!

Specifically, the courts are grappling with the question of whether
prohibiting the term “meat” on plant-based meat products violates the First
Amendment right to free speech based on commercial speech.”” This
question is governed by the test laid out in Central Hudson Gas & Electric
Corporation v. Public Service Commission.”> The Central Hudson test
lays out four factors to consider when determining whether the law bur-
dens free commercial speech: “(1) whether the commercial speech at issue
concerns unlawful activity or is misleading; (2) whether the governmental
interest is substantial; (3) whether the challenged regulation directly ad-
vances the government’s asserted interest; and (4) whether the regulation
is no more extensive than necessary to further the government’s interest.”**
Using the Central Hudson test means the federal government is leaving
the question of plant-based meat labeling to a balance of factors in the
court system instead of allowing the individuals with expertise within the
Food and Drug Administration (FDA) and the USDA to regulate this issue.

This paper argues that the FDA must step in to determine how meat
analogs should be labeled to address the current confusion regarding con-
flicting judicial precedents and the ongoing research regarding the glaring
differences in the nutritional composition of “traditional” meat compared
to plantbased meats. Section II, History, Processing, and Political
Pushback of Plant-Based Meat Products, explains the background of the
plant-based meat industry including the political landscape, the legal defi-
nition of meat, and the production process for plant-based meat alterna-
tives. Section III, State-Based Responses to Meat Alternatives, gives an
overview of two states that have implemented truth in labeling laws to re-
strict the use of the term meat on plant-based meat alternatives. Section

20 Truth in Labeling Laws(uits) - Update, supra note 18.

21 See, e.g., Upton’s Nats. Co., 2020 U.S. Dist. LEXIS 216883, at *11 (denying the plaintiff’s
Motion for Preliminary Injunction because the requirement of disclosing that the product is
plant-based is reasonably related to the state’s interest in preventing confusion or deception of
consumers); Turtle Island Foods SPC v. Soman, 632 F. Supp. 3d 909, 940, 948 (E.D. Ark. 2022)
(holding that Arkansas was permanently enjoined from enforcing certain provisions of the statute
against Turtle Island Foods based on the labels not being deceptive).

22 Soman, 424 F. Supp. 3d at 571, 573; Richardson, 425 F. Supp. 3d at 1139.

23 447 U.S. 557 (1980).

24 Soman, 424 F. Supp. 3d at 571 (quoting 1-800-411-Pain Referral Serv., LLC v. Otto, 744
F.3d 1045, 1055 (8th Cir. 2014)).
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IV, Proposed Guidance on Plant-Based Milk, gives an overview of the pro-
posed guidance laid out by the FDA for plant-based milk products and
shows why the same type of regulation should be implemented for plant-
based meat products by analyzing two studies conducted on the nutritional
differences between “traditional” meat and plant-based meat alternatives.

Section V, Proposed Resolution, proposes a better option than the
FDA guidance. The FDA should promulgate a regulation similar to the
new guidance for labeling plantbased milk products. The guidance for
plant-based milk products would allow for the term “milk” to be put on
plant-based “dairy” beverages as long as there is a disclaimer about the
nutritional differences between that product and conventional milk.% Like-
wise, the FDA should allow the term “meat” to stay on labels of plant-
based products if there is a qualifier describing the nutritional differences
between the meat analog as compared to the “traditional” meat product it
is meant to invoke. A regulation would be a better option as opposed to
guidance because a regulation has consequences on companies whereas a
guidance document is advisory in nature.”® Furthermore, the FDA and the
USDA should enter into a memorandum of understanding regarding the
term “meat” on these products to prevent the USDA from changing its
current standard of identity for meat.

The issue of regulating plant-based meat is not just centered around
those already consuming it. It is predicted that by 2040, 35 percent of the
meat market will be cultured meat, 25 percent will be plant-based meat,
and a mere 40 percent will be conventional meat.”” Also, it has been pre-
dicted that meat production will be unsustainable by 2050 based on cur-
rent and projected consumption rates.® As the majority of the meat mar-
ket will soon consist of “non-conventional” meat as compared to
“conventional” meat, the issue of labeling regarding the origin of “meat”

25 See Ctr. for Food Safety & Applied Nutrition, Labeling of Plant-Based Milk Alternatives
and Voluntary Nutrient Statements: Guidance for Industry, U.S. FOOD & DRUG ADMIN. 10-16
(Feb. 2023), https://www.fda.gov/media/165420/download.

26 Michael Berman, Laws v. Regulations v. Guidance: What’s the Difference?, NCONTRACTS
(Sept. 13, 2018), https://www.ncontracts.com/nsight-blog/laws-vs-regulations-vs-guidance-new-in-
teragency-statement-provides-clarification (A regulation “has the force of law because it is imple-
menting a law.” On the other hand, “an institution can’t violate a guidance,” but instead it can
be used as “examples of best practices for complying with laws and regulations.”).

27 Carsten Gerhardt et al., How Will Cultured Meat and Meat Alternatives Disrupt the Agri-
cultural and Food Industry?, 16 INDUS. BIOTECHNOLOGY 257, 269 (Oct. 15, 2020), https://doi-
org.elon.idm.oclc.org/10.1089/ind.2020.29227 .cge.

28 Allah Bakhsh et al., Traditional Plant-Based Meat Alternatives, Current, and Future Per-
spective.: A Review, 55 J. OF AGRIC. & LIFE SCI. 1, 1 (2021).
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and the nutritional components of “meat” will be a major issue for all con-
sumers.

IL HISTORY, PROCESSING, AND POLITICAL PUSHBACK OF
PLANT-BASED MEAT PRODUCTS

The FDA and the USDA share responsibility related to the safety of
our food.” The USDA regulates the production of meat, poultry, and egg
products, while the FDA regulates the production of everything else, in-
cluding shell eggs and milk/milk products.** The USDA has defined meat
as:

[Tlhe part of the muscle of any cattle, sheep, swine, or goats which is

found in the tongue, diaphragm, heart, or esophagus, with or without the

accompanying and overlying fat, and the portion of bone (in bone-in

products such as T-bone or porterhouse steak), skin, sinew, nerve, and
blood vessels which normally accompany the muscle tissue and that are

- .31
not separated from it in the process of dressing.

Both the FDA and the USDA have determined when a food product
will be considered misbranded.®? Under the Meat Inspection Act, a meat
or meat food product can be deemed misbranded if “its labeling is false
or misleading in any particular”; “it is offered for sale under the name of
another food”; or “if it is an imitation of another food, unless its label bears,
in type of uniform size and prominence, the word “imitation” and imme-

diately thereafter, the name of the food imitated.”® The Food, Drug, and

2 What FDA Does and Does Not Regulate, U.S. FOOD & DRUG ADMIN.,,
https:/www.fda.gov/animal-veterinary/animal-health-literacy/what-fda-does-and-does-not-regulate
(lLast visited on Dec. 18, 2023).

30J/d; FDA or USDA Jurisdiction?, FDA  READER (Feb. 27,  2019),
https:/www.fdareader.com/blog/fda-or-usda-jurisdiction (The USDA also regulates any food that
contains more than 2% cooked meat, more than 3% raw meat, more than 2% cooked poultry
meat, or more than 10% cooked poultry skins.).

319 CF.R. § 301.2 (2019).

32 Id; Food, Drug, and Cosmetic Act, 21 U.S.C. § 343(a)—(c) (1938).

33 9 CFR. § 301.2 (A meat or meat product will also be considered misbranded “if the
container is so made, formed, or filled as to be misleading”; if the package does not bear the
“name and place of business of the manufacturer” and an “accurate statement of the quantity of
the contents”; if any information that is mandatory on the label is not “prominently placed”; if it
does not meet the standard of identity, but purports to do so; if it does not meet the standard of
fill for the product if there is one; if it fails to contain an inspection legend when it is mandatory
to do so; if it “contains any artificial flavoring, artificial coloring, or chemical preservative” with-
out disclosing; or if it purports to have “special dietary uses” without a label “concerning its
vitamin, mineral, and other dietary properties.”).
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Cosmetic Act contains a lot of the same language regarding misbranding
food products, stating:
[A] food shall be deemed to be misbranded if (1) its labeling is false or

misleading in any particular . . . [ilf it is offered for sale under the
name of another food . . . [i]f it is an imitation of another food, unless

its label bears, in type of uniform size and prominence, the word “imi-

. . . . 34
tation” and, immediately thereafter, the name of the food imitated.

Therefore, the FDA and the USDA have many of the same require-
ments regarding when a product will be deemed misbranded.

The FDA has several civil enforcement tools at its disposal when a
product is misbranded, including warning letters, import alerts, recalls, de-
barments,? and civil money penalties.** The FDA will usually allow com-
panies to comply voluntarily by sending a warning letter before other en-
forcement actions are taken.”” There have been warning letters issued by
the FDA regarding other plantbased food products such as soy milk®® and
vegan mayonnaise,” but there are no current warning letters for plant-
based meats. Within these warning letters, the FDA contended that these
plant-based products were misbranded for not meeting the standard of
identity of the foods they claimed to be.*’

3491 US.C. § 343(a)—(c) (A food can also be deemed misbranded if the container is mislead-
ing; if the package does not contain the “name and place of business of the manufacturer” and
“an accurate statement of the quantity of the contents”; if the information required on the label
is not “prominently placed”; if it purports to be a food with a standard of identity when it does
not meet the standard of identity; if it does not meet the standard of fill requirements; and if it
has inaccurate nutritional information.).

35 KATHRYN B. ARMSTRONG & JENNIFER A. STAMAN, CONG. RSCH. SERV., R43609,
ENFORCEMENT OF THE FOOD, DRUG, AND COSMETIC ACT: SELECT LEGAL ISSUES 9, 13 (2018)
(A debarment prohibits “corporations or individuals from participating in certain FD A-regulated
activities based on their related conduct.”).

36 Id. at 13.

37 Id. at 9.

38 Mary Ellen Shoup, Should Soy Milk Really Be Called ‘Milk’? Food Group Seeks Clarity
from FDA, DAIRY REP. (June 13, 2016), https://www.dairyreporter.com/Article/2016/06/14/Food-
group-seeks-clarity-from-FD A-over-soy-milk-definition (In 2008, the FDA issued a warning letter
to Lifesoy Inc. stating that the “company’s use of ‘soy milk’ [was] improper because the product
did not contain dairy milk.”).

39 See Tanya Basu, FDA Says Vegan Mayonnaise Can’t Be Called Mayo, TIME (Aug. 25,
2015, 1:42 PM), https://time.com/4009893/hampton-creek-just-mayo-vegan-egg/ (On August 12,
2015, Hampton Creek Foods, Inc. was sent a warning letter regarding their product Just Mayo.
The FDA stated that the company could not have the term mayo on the label because the
standard of identity of mayo includes eggs and this product was egg-free.).

40 1d,; Shoup, supra note 38.
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A. History and Processing of Plant-Based Meat Alternatives

As meat alternatives have become more prominent, they have been
separated into two distinct categories: traditional (simple derivatives) and
novel (products that are near equivalent replacements of traditional meat
products).*! Traditional meat alternatives are those that were created thou-
sands of years ago and originally included simple derivatives from plants
such as soybeans and wheat.*> These “traditional” meat alternatives have
now morphed into “replacements” for animal-based meat by “attempt[ing]
to replicate the taste and texture of meat.”*® On the other hand, novel
meat alternatives are grown in laboratories from animal cell cultures.**
This process uses the basic elements needed to build muscle and fat, al-
lowing for the same biological process that happens inside an animal.*’
The novel and traditional products have continued to grow in popularity
with the plantbased meat and seafood retail industry generating 6.1 billion
dollars in global sales in 2022.*

Plant-based meat alternatives have slowly changed from relatively
simple derivatives to products formed as “near equivalent replacements
for [animal-based meat| with regard to taste, texture, and nutrition.”*” The
process of producing the present plant-based meat alternatives can be di-
vided into a three-step process: (1) protein isolation and functionalization;
(2) formulation; and (3) processing.*® In the first step “[t|arget plant-pro-
teins are extracted from plants,”’ some of which will be processed “to get
rid of the parts of the plants” that processors do not want.”’ In the second
step, “planlt proteins are mixed with [other] ingredients to develop meat
textures.”

41 Rubio et al., supra note 1.

42 1q

43 Pitkoff, supra note 13, at 299.

44 JOEL GREENE & SAHAR ANGADJIVAND, CONG. RSCH. SERV., IF10947, REGULATION OF
CELL-CULTURED MEAT 1 (2018).

45 Cultivated Meat, GOOD FOOD INST., https://gfi.org/cultivated/ (last visited Dec. 18, 2023).

46 Caroline Bushnell et al., 2022 State of the Industry Report: Plant-based meat, seafood,
eggs, and dairy, GOOD FOOD INST. 8 (2022), https://gfi.org/wp-content/uploads/2023/01/2022-
Plant-Based-State-of-the-Industry-Report.pdf.

47 Rubio et al., supra note 1.

48 14

49 14

50 The Science of Plant-based Meat, GOOD FOOD INST., https://gfi.org/science/the-science-of-
plant-based-meat/ (last visited Dec. 18, 2023).

51 Rubio et al., supra note 1.

364



2024] GOT MEAT? 365

In the final step “[t|he mixture of plant proteins and other ingredients
undergo protein reshaping processes to form a meatlike texture.”? A
common technology used to process plant-based meat products is extru-
sion.”® “During extrusion, proteins undergo thermal and mechanical
stresses by heating the barrel and shearing of the screws.”* A second com-
mon type of processing is shear cell technology.” Under this fairly new
technology, the product is placed in between two cylinders heated by
steam, which allows for “larger pieces of fibrous meat analogs.””

B Industry and Political Pushback

The growth in popularity of plant-based meat alternatives has caused
pushback from the meat industry regarding how these “meat” products
should be labeled.”” A lot of this fighting has to do with conventional ag-
riculture wanting to control the market and ensure there will not be a sig-
nificant economic impact on the conventional meat industry.”® The Plant-
Based Foods Association, an industry trade association, was founded to
represent the nation’s plant-based food companies.” This association has
joined the fight regarding plant-based meat labeling by establishing volun-
tary standards regarding how meat analogs should be labeled.”

52 1d

53 See Tara McHugh, How Plant-Based Meat and Seafood Are Processed, INST. OF FOOD
TECHS. (Oct. 1, 2019), https:/www.ift.org/news-and-publications/food-technology-magazine/is-
sues/2019/october/columns/processing-how-plant-based-meat-and-seafood-are-processed.

54 1d

55 See id.

56 1d.

57 Pitkoff, supranote 13, at 301; Nathan A. Beaver, What’s in a Name? The Plant-Based Foods
Labeling Debate, FOLEY & LARDNER LLP (Oct. 8, 2019), https:/www.foley.com/en/insights/pub-
lications/2019/10/whats-in-a-name-plant-based-foods-labeling-debate.

58 See Andy Amakihe, Burger, Chops, & Vegetable Crops: Constitutional Rights and the
“War” on Plant-Based “Meat”, 48 RUTGERS L. REC. 119, 123 (2021) (“There has been evidence
to support speculation that the animal agriculture industry is fighting to suppress the growth of
alternative products . . . [the dairy and meat industries have declined in growth over time while
the plant-based food industry is seeing increases in revenue.”).

59 About, PLANT BASED FOODS ASS'N, https:/fwww.plantbasedfoods.org/about/ (last visited
Dec. 18, 2023).

60 Voluntary Standards for the Labeling of Meat Alternatives in the United States, PLANT
BASED FOODS ASS'N 1-2 (Dec. 2019), https://www.plantbasedfoods.org/wp-content/up-
loads/PBFA-Labeling-Standards-for-Meat-Alternatives.pdf (These standards state that plant-based
products can have “references to types of animal-meat” as long as there are qualifiers on the
label to “clearly indicate that the product is plant-based or vegetarian.”).
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The debate over the “correct” way to label meat alternatives has even
seeped into the political system with Congress debating the issue and try-
ing to encourage the FDA to take a stance.’! Specifically, in a report ac-
companying a bill introduced in 2022, the House was concerned about
assertions regarding how plant-based labeling was misleading and decep-
tive.”? The House committee then directed the “FDA to provide clarity
around the labeling of 6glant—based foods that use traditional meat, dairy,
and egg terminology.”® Furthermore, Congress has tried to take direct
action regarding 4plant—based products by introducing bills such as the
Dairy Pride Act,’* which would not allow the term “milk” on plantbased
milk products.®

This type of pushback from Congress has been prevalent with plant-
based meat labeling as well, as shown through members of Congress trying
to pass bills such as the “Real Marketing Edible Artificials Truthfully Act
of 2019.”% Under this Act, “any imitation meat food product, beef, or beef
product shall be deemed to be misbranded unless its label bears, in type
of uniform size and prominence, the word ‘imitation” immediately before
or after the name of the food . . . .”% Senator Fisher, one of the senators
that introduced the bill, argued that “it will protect consumers from decep-
tive marketing practices.”®® Also, states have begun enacting “truth in

61 House Asks FDA to Clarify Plant-Based Food Labels, KELLER & HECKMAN: DAILY INTAKE
(July 7, 2021), https:/www.dailyintakeblog.com/2021/07/house-asks-fda-to-clarify-plant-based-
food-labels/.

62 H.R. REP. NO. 117-82, at 100 (2022).

63 1d

64 H.R. 2828, 117th Cong. (2021) (The purpose of the act was stated as “[n]o food may be
introduced or delivered for introduction into interstate commerce using a market name for a
dairy product if the food does not meet the criterion set forth for dairy products under paragraph
(2)(2) of section 403 of the Federal Food, Drug, and Cosmetic Act.”).

65 Id. at 5-6; U.S. Senator Tammy Baldwin Stands Up for Wisconsin Dairy Farmers, TAMMY
BALDWIN U.S. SEN. FOR WIS. (Jan. 12, 2017), https://www.baldwin.senate.gov/news/press-re-
leases/dairy-pride-act (In endorsing the act, Baldwin stated, “[ijmitation products have gotten
away with using dairy’s good name for their own benefit, which is against the law and must be
enforced.”).

66 H.R. 4881, 116th Cong. (2019).

67 Id. at 4-5.

68 Senator Fischer Introduces Real Meat Act to End Deceptive Labeling of Imitation Meat
Products, DEB FISCHER U.S. SEN. FOR NEB. (Dec. 11, 2019), https:/svww fischer.senate.gov/pub-
lic/index.cfm/2019/12/senator-fischer-introduces-real-meat-act-to-end-deceptive-labeling-of-imita-
tion-meat-products (“Beef is derived from cattle- period.”).
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labeling laws™® arguing that the term “meat” should be left off of meat

analog packages to protect consumers from being misled or confused by
false or misleading labeling.”

Historically, the FDA had not taken a hard stance on plant-based
products but instead discussed an overhaul of all food standards of iden-
tity.”! However, the FDA has provided some insight into its stance on
plant-based products with comments such as “an almond doesn’t lactate”
which came from the former commissioner of the FDA, Scott Gottlieb.”?
Based on pressure from Congress, on February 23, 2023, the FDA pub-
lished draft guidance on the labeling of plant-based milk alternatives’® and
asked for comments.”* In response, members of the House, including Sen-
ator Baldwin, re-introduced the Dairy Pride Act.”’ This caused the FDA
to reopen the comment period on the proposed guidance for plant-based

69 Jana Caracciolo, Truth in Labeling Laws(uits) — Update and Recent Developments, NAT’L
AGRIC. L. CTR. (Apr. 12), https://nationalaglawcenter.org/truth-in-labeling-lawsuits-update-and-
recent-developments/ (“Truth in Labeling” laws are those that govern “the words or phrases that
food manufacturers can use to identify alternative protein products (plant-based, insect-based, or
cell-cultured).”).

70 See, e.g., ARK. CODE ANN. § 2-1-301 (2019).

71 See Beaver, supra note 57.
72Alexander Nieves, Gottlieb: FDA to Crack Down on Labeling Nondairy Products as Milk,
POLITICO (July 17, 2018, 11:25 AM), https:/www.politico.com/story/2018/07/17/almond-lactate-
nondairy-milk-scott-gottlieb-725974. Gottlieb also foreshadowed the FDA’s proposed guidance
on plantbased milk when he stated that FDA “plans to soon start gathering public comment
before taking next steps in redefining the rules for milk products.” 7d.

73 Ctr. for Food Safety & Applied Nutrition, supra note 25, at 7-8, 15:

[Clonsumers understand plant-based milk alternatives to be different products
than milk . . . [however, the] FDA recommends that plant-based milk alterna-
tives that use the term “milk” in their name and have a nutrient composition
different than milk bear an additional nutrient statement on the product label
describing how it is nutritionally different. . . Additionally, consumer research
indicated that, while the majority of consumers understand that milk and
plant-based milk alternatives are different products, consumers may not un-
derstand the nutritional differences between them.
d.

74 Labeling of Plant-Based Milk Alternatives and Voluntary Nutrient Statements; Draft Guid-
ance for Industry; Availability; Agency Information Collection Activities; Proposed Collection;
Comment Request; Comment Request, 88 Fed. Reg. 11449, 11450 (Feb. 23, 2023).

75 Taylor Leach, Dairy Pride Act Re-Introduced in Effort to Combat Alternative Milk Misla-
beling; DAIRY HERD MGMT. (Mar. 2, 2023), https://www.dairyherd.com/news/policy/dairy-pride-
actre-introduced-effort-combat-alternative-milk-mislabeling (statement of Senator Jim Risch) (“It
is past time that the Food and Drug Administration enforce its own definitions for dairy termi-
nology, prevent imitation products from deceiving the consumers, and start advocating for farm-
ers who feed us.”).
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milk products which extended to July 31, 2023.”® However, this new guid-
ance has not stopped states from enacting statutes regarding how plant-
based products should be labeled.

IIL STATE-BASED RESPONSES TO MEAT ALTERNATIVES

With the lack of consistency from the federal government, states have
taken the issue of plant-based labeling into their own hands, which has
caused confusion and implications of the First Amendment right to com-
mercial free speech.”” The First Amendment “offers food companies some
freedom to label their product as they wish,” but regulations on food la-
beling can be found constitutional “if the government can show there exists
a substantial government interest in prohibiting or requiring certain
speech, and the government action is reasonable.””® Courts are “consist-
ently inconsistent when deciding what food product labels are misleading,
what constitutes a governmental interest, what regulations directly advance
a governmental interest, and what regulations are too extensive.””” As of
2023, fifteen states have enacted legislation on plant-based meat labeling.®’
These laws continue to be proposed and enacted in other states, including

76 Labeling of Plant-Based Milk Alternatives and Voluntary Nutrient Statements; Draft Guid-
ance for Industry; Availability; Agency Information Collection Activities; Proposed Collection;
Comment Request; Reopening of the Comment Period, 88 Fed. Reg. 26561, 26561-62 (May 1,
2023).

77 See David H. Siegel, Plant-Based Food Labeling Legislative Update, NAT'L L. REV. (Nov.
5, 2021), https://www.natlawreview.com/article/plant-based-food-labeling-legislative-update (dis-
cussing that laws regarding plant-based meat labeling have been struck down in Arkansas but
upheld in Missouri). New laws of this nature will likely “be challenged as unconstitutional re-
strictions on the speech of plant-based food companies.” Id.

78 Jana Caracciolo, Focus on Food: Understanding Labeling and the First Amendment, NAT’L
AGRIC. L. CTR,, https:/nationalaglawcenter.org/focus-on-food-understanding-labeling-and-the-
firstamendment/ (last visited Dec. 18, 2023).

79 William Cusack, Note, Trouble with Names: Commercial Speech and a New Approach to
Food Product Label Regulation, 17 DUKE J. CONT. L. & PUB. POL’Y 119, 121 (2021) (footnote
omitted) (first citing Int’l Dairy Foods Ass'n v. Amestoy, 92 F.3d 67, 74 (2d Cir. 1996); then citing
Am. Meat Inst. v. U.S. Dep’t Agric., 760 F.3d 18, 23-25 (D.C. Cir. 2014); and then citing 44
Liquormart, Inc. v. Rhode Island, 517 U.S. 484 (1996)).

80 See Truth in Labeling Laws(uits) — Update, supra note 18; see also Jason Tidd, Kansas
governor signs law requiring disclaimers on veggie burgers, plant-based meat labels, TOPEKA
CAPJ,  https://fwww.cjonline.com/story/business/agricultural/2022/05/05/kansas-fake-meat-label-
law-targets-plant-based-alternatives/9663063002/ (May 6, 2022, 11:38 AM); KAN. STAT. ANN. §
65-665(m) (2023) (explaining that a product will be considered misbranded if it is “a meat analog
and: (1) [i]ts labeling utilizes an identifiable meat term; and (2) the labeling does not have a
disclaimer in a prominent and conspicuous font size, in close proximity to the identifiable meat
term . ...”).

368



2024] GOT MEAT? 369

a proposed statute in Texas.®! Some of these state laws have led to litiga-
tion. This section of the paper will analyze the language of the Truth in
Labeling statutes and litigation surrounding them from two states: Missouri
and Arkansas.®

A. Missouri Statute and Litigation

In 2018, Missouri enacted the Meat Advertising Act.® This was the
first state to begin regulating the term “meat,” with its supporters believing
“it [would] reduce consumer confusion in the supermarket isles, as well as
protect the interests of ranchers.”® Under the Missouri Act, no individual
could engage in “misleading or deceptive practices,” which included “mis-
representing the cut, grade, brand or trade name, or weight or measure of
any product, or misrepresenting a product as meat that is not derived from
harvested production livestock or poultry.”® In a memorandum from the
governor of Missouri, there was clarification that Missouri would not pros-
ecute companies that have 8plant—based meat products with a “prominent”
disclaimer on the package.%

81 Bethany Bunge et al., Texas Considers Truth in Labeling Law for Meat-alternative Prod-
ucts: Potential Consequences in the Marketplace and the Courtroom, DLA PIPER (May 18,
2021),  https:/fwww.dlapiper.com/en/insights/publications/2021/05/texas-considers-truth-in-label-
ing-law-for-meat-alternative-products-potential-consequences (“Proposed HB 316 prohibits selling
products that contain labels or marketing that compares plant-based food to meat or that state
that the food ‘imitates meat, beef, chicken, or pork’ when, in fact, the food does not contain any
of these products.”).

82 Three of these states, Missouri, Oklahoma, and Arkansas, are in the top 11 largest beef-
producing states which may show why they are enacting these laws. Stuart, // Largest Beef-
Producing States in the US, FAUNA FACTS (Sept. 8, 2021), https://faunafacts.com/cows/beef-pro-
ducing-states;.

83 MO. REV. STAT. Tit. 17, § 265.494 (2018).

84 Christina Troitino, Missouri Becomes First State to Start Regulating Meat Alternative La-
bels, FORBES (Aug. 31, 2018, 4:30 AM), https:;/www.forbes.comysites/christinatroi-
tino/2018/08/31/missouri-now-regulating-meat-alternative-labels-as-regulatory-war-gets-
bloody/?sh=425£f0446886.

85 MO. REV. STAT. § 265.494(7).

86 Memorandum from Director’s Office of Dep’t of Agric. State of Mo to Meat Inspection
Program 2 (Aug. 30, 2018), https:/agriculture.mo.gov/animals/pdf/missouri-meat-advertising-
guidance.pdf (There will not be a referral for prosecution of products that contain the following:
“prominent statement on the front of the package, immediately after the product name, that the
product is ‘plant-based,” ‘veggie,” ‘lab-grown,’ lab-created,” or a comparable qualifier; and prom-
inent statement on the package that the product is ‘made from plants,” ‘grown in a lab,” or a
comparable disclosure.”).
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In Turtle Island Foods, SPC v. Thompson, Plaintiffs, Tofurky87 and
the Good Food Institute,? alleged the Missouri Act violated the their right
to free speech.®” Plaintiffs filed for a preliminary injunction in district court
based on “the likelihood of success on their First Amendment claim.”®
The district court held that “Plaintiffs had not shown a substantial likeli-
hood of success on the merits of their First Amendment claim because the
Statute d[id] not prohibit their commercial speech.”! Nevertheless, Plain-
tiffs appealed and argued that the “district court erred in its interpretation
of the Statute.””?

First, the Court of Appeals determined that the district court applied
the correct standard of review by using Central Hudson.”® However, the
Court of Appeals determined that none of the labels presented by the
Plaintiffs “misrepresent[ed] their product as meat.”** The Court stated the
burden is on the plaintiffs to demonstrate they are likely to succeed on the
merits.” The Court of Appeals made clear that “[t]he fully developed fac-
tual record may eventually include more of Plaintiffs’ marketing materials
and labels and may be materially different from that initially before the
district court,” so this holding may provide little guidance on other labels.
This litigation is still ongoing, and after being remanded to the district
court, Plaintiffs were granted their Motion to Compel in part regarding
certain discovery documents that were due to the district court on Febru-
ary 16, 2023.

B Arkansas Statute and Litigation

87 Tofurky is a plant-based meat company that was established in 1980 in Oregon. Our Roots,
TOFURKY, https:/tofurky.com/our-story/our-roots/ (last visited Dec. 18, 2023).

88 “The Good Food Institute is a nonprofit think tank and international network of organiza-
tions working to accelerate alternative protein innovation.” Plant-Based and Cultivated Meat
Innovation, GOOD FOOD INST., https://gfi.org/ (last visited Dec. 18, 2023).

89 Turtle Island Foods SPC v. Thompson, 992 F.3d 694, 697 (8th Cir. 2021).

90 Id. at 698.

91 14

92 14

9 Id. at 701.

94 Id; Under the Act to misrepresent “means the use of any untrue, misleading or deceptive
oral or written statement, advertisement, label, display, picture, illustration, or sample.” Meat
Advertising Act, MO. REV. STAT. § 265.490(6) (2018).

95 Thompson, 992 F.3d at 699.

96 Id. at 702.

97 Turtle Island Foods v. Thompson, No. 18-CV-04173, 2022 U.S. Dist. LEXIS 237719, at *6
(W.D. Mo. Dec. 14, 2022).
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In 2019, Arkansas enacted the Truth in Labeling of Agriculture Prod-
ucts Edible by Humans Act.” This statute prevents an individual from
misbranding or misrepresenting a food product by “representing the agri-
cultural product as meat or a meat product when the agricultural product
is not derived from harvested livestock, poultry, or cervids.” The Arkan-
sas Act states “[tlhe purpose of this subchapter is to protect consumers
from being misled or confused by false or misleading labeling of agricul-
ture products that are edible by humans.”!%

The same company that brought a challenge against the Missouri
statute, Turtle Island Foods STofurky), brought an action in Arkansas
about its truth in labeling law.!”! Tofurky brought a motion for preliminary
injunction arguing that the act “represent|s| a restriction on commercial
speech that prevents companies from sharing truthful and non-misleading
information about their products . . . .”'% Tofurky uses traditional meat-
based terms and “assert[ed] that it cannot accurately and effectively de-
scribe its products without comparison to the conventional meat products
with flavor profiles Tofurky’s products are designed to invoke.”'%

Tofurky argued that the Act “[did] not advance a substantial govern-
ment interest and [was| not appropriately tailored to any government in-
terest.”!* On the other hand, the State asserted that “Tofurky’s commer-
cial speech was ‘inherently misleading’ and thus outside of the First
Amendment’s protection.”1 % The court held that “Tofurky is likely to pre-
vail on the merits of its argument that the labels’ repeated indications that
the food products contained in these packages contain no animal-based
meat dispel consumer confusion and render the speech not inherently mis-
leading” and thus granted a preliminary injunction.!”” In a subsequent
case, the state of Arkansas was permanently enjoined from “enforcing [§
2-1-305(6), (8), and (9)] against Tofurky” and “from enforcing [§2-1-305(2)
and (5)] against Tofurky’s labels in the record and similar materials of

98 Truth in Labeling of Agriculture Products Edible by Humans, ARK. CODE ANN. § 2-1-305
(2019).

99§ 2-1-305(6). This act also prevents representing an agricultural product as beef, pork, or
rice, when it is not beef, pork, or rice. § 2-1-305(7)—(9).

100§ 2-1-301.

101 Turtle Island Foods SPC v. Soman, 424 F. Supp. 3d 552, 561 (E.D. Ark. 2019).

102 74

103 1d. at 562.

104 1d. at 573.

105 14

106 1d. at 574, 579.



372 Elon Law Review [VOL. 16

Tofurky.”!%” These sections all dealt with representing a product as some-
thing it was not, specifically representing the product as a “meat” when it
. 108

is not.

These case examples demonstrate that the law in this area is not set-
tled and it will continue to be litigated with the continuing enactment of
these types of statutes. These holdings will simply generate further confu-
sion as more statutes are enacted and more litigation ensues around this
topic. A uniform federal regulation is needed to dispel this confusion, and
the FDA has provided some insight into what a regulation could look like
from the proposed guidance on plant-based milk products.

IV. PROPOSED GUIDANCE ON PLANT-BASED MILK

The FDA published a notice in the Federal Register on September
28, 2018, requesting comments on the labeling of all plant-based alterna-
tives.!® The notice received over 13,000 comments centered around plant-
based milk alternatives.!'” The comments and outside research conducted
by the FDA prompted the development of the current guidance based on
a “concern related to the substitution of milk with plant-based milk alter-

natives that contain lower amounts of certain nutrients than found in
.1, »111
milk.

In the draft guidance, the FDA makes clear that “[p]lant-based milk
alternatives are not milk” and therefore, “they may not be offered for sale
as ‘milk.””''? However, the FDA determined that based on the comments
received, “consumers, generally, do not mistake plant-based milk alterna-
tives for milk.”!'® In focus groups conducted by the FDA, “most partici-
pants were not confused about plant-based milk alternatives containing
milk.”!!* Furthermore, these focus groups stated that they prefer the use

107 Turtle Island Foods SPC v. Soman, 632 F. Supp. 3d 909, 948 (E.D. Ark. 2022) (This was
a continuation of the previous case, and after the motion for preliminary injunction was granted,
Tofurky amended its complaint to ask for permanent declaratory and injunctive relief.).

108 See Truth in Labeling of Agriculture Products Edible by Humans, ARK. CODE ANN. § 2-
1-305(2)-(9) (2019).

109 Ctr. for Food Safety & Applied Nutrition, supra note 25, at 4.

110 74

11 g

U2 1d at7.

13 1d at 8.

114 Id. at 5.

372



2024] GOT MEAT? 373

of the term milk when describing plant-based milk products rather than
other terms such as “beverage” or “drink.”!!®

Under the Dietary Guidelines for Americans, 2020-2025, the Dairy
Group of food products includes “[a]ll fluid, dry, or evaporated milk, in-
cluding lactose-free and lactose-reduced products and fortified soy bever-
ages (soy milk), buttermilk, yogurt, kefir, frozen yogurt, dairy desserts, and
cheeses.”!1® According to the Dietary Guidelines, “the Dairy Group has
been allowed to include soy beverages fortified with calcium, vitamin A,
and vitamin D because they are similar to milk based on their nutrient
composition and use in meals.”!!” The Dairy Group (fluid, dry, or evapo-
rated milk) has been found to be “a key contributor of calcium, protein,
vitamin A, vitamin D, magnesium, phosphorus, potassium, riboflavin, vit-
amin B-12, as well as zinc, choline, and selenium.”'!® The Dietary Guide-
lines, 2020-2025, “identif[y] calcium, vitamin D, and potassium as nutrients
of public health concern across all age groups.”!!¥ “[Clalcium and vitamin
D are critically needed during the time period when peak bone mass is
still actively accruing (adolescence through 30 years of age) . . . "%

There is no set standard for the nutritional content of plant-based
milk alternatives, and the nutritional content can vary significantly “de-
pending on the raw materials used, processing, fortification with vitamins
and minerals, and the addition of other ingredients.”'?! The lack of stand-
ard nutritional content led the FDA to conclude that:

consistently consuming plant-based milk alternatives that do not have
similar nutritional composition to milk in place of milk, without the addi-
tion of other foods to supply the missing nutrients, could lead to further
inadequate intake of nutrients of public health concern and other nutrients
that pose a specific public health challenge.'*

Based on this information, the FDA “recommends that plant-based
milk alternatives that use the term ‘milk’ in their name . . . and have a

115 14

116 U.S. Dep’t Agric. & Dep’t Health & Human Servs., Dietary Guidelines for Americans,
2020-2025, DIETARY GUIDELINES 1, 29 (Dec. 2020), https://www.dietaryguidelines.govsites/de-
fault/files/2021-03/Dietary_Guidelines_for_Americans-2020-2025.pdf.

U7 Ctr. for Food Safety & Applied Nutrition, supra note 25, at 9.

118 14

119 See id. See also U.S. Dep’t Agric. & Dep’t Health & Human Servs., supra note 116, at 36.

120 1d. at 10.

121 14

122 1d. at 10, 11.
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nutrient composition that is different than milk . . . bear an additional nu-
trient statement on the product label describing how it is nutritionally dif-
ferent.”'? The nutritional information should be placed “on the principal
display panel (PDP) near and visually connected to the name of the prod-
uct if space allows.”'** The same approach can be used for plant-based
meat products.

A recent study by Colorado State University compared the nutri-
tional composition of Beyond Meat Burger, Impossible Foods Burger,
Morning Star’s Black Bean Burger, and 80/20 ground pork.'® The study
looked at crude fat, crude protein, vitamin analysis for both fat-soluble
vitamins and water-soluble vitamins, and amino acid analysis, among other
thin%s.126 In the amino acid analysis, histidine,'? methionine,'?® and ly-
sine® concentrations were greater in the ground pork as compared to
plant-based alternatives.'*’ Other than this distinction, the study found that
overall the composition of plant-based alternatives and ground pork were
similar, but the study concluded that more research would need to be
done to1 getermine the bioavailability of the nutrients in plant-based alter-
natives.

In the same year as the Colorado State University study, Duke Uni-
versity compared the nutritional composition of plantbased “beef” prod-
ucts with “traditional” beef products and found large nutritional

123 1d. at 15.

124 1d. at 16.

125 Swing, supra note 25, at 1.

126 1d. at 2-3.

127 Histidine is a “semi-essential amino acid” that is “essential in the diet of infants and individ-
uals with uremia - a kidney disorder.” Histidine, AMINO ACIDS GUIDE, https://aminoac-
idsguide.com/His.html (May 29, 2023).

128 Methionine is “one of the essential amino acids necessary for your health” and must be
provided through the diet. Methionine, AMINO ACIDS GUIDE, https:/aminoac-
idsguide.com/Met.html (May 29, 2023).

129 Lysine “plays a major role in calcium absorption, as well as in helping [to build] muscle
protein.” Lysine, AMINO ACIDS GUIDE, https://aminoacidsguide.com/Lys.html (May 29, 2023).

180 Caleb J. Swing et al., Nutritional Composition of Novel Plant-based Meat Alternatives and
Traditional Animal-Based Meats, 7 ]J. OF FOOD SCI. & NUTRITION 1, 6 (July 9, 2021),
https:/www.heraldopenaccess.us/article_pdf/33/nutritional-composition-of-novel-plant-based-
meat-alternatives-and-traditional-animal-based-meats.pdf.

131 14
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differences.'®> When comparing eighteen different packages of “plant-
based meat alternatives” with eighteen different packages of “grassfed,
black angus cattle” the study found that the nutritional composition of “113
g (4oz) grass-fed beef was 24 g of protein, 0 g of carbohydrates, 14 g of fat
(5 g saturated fat), and 220 kcal.”'*® However, the nutritional composition
of a 113 g portion of the plant-based meat products came out at “19 g of
protein, 9 g of carbohydrates, 14 g of fat (8 g saturated fat), and 250
kcal.”13* Furthermore, there were multiple nutrients that were only found
in grassfed beef, including cysteamine (amine, anti-oxidant 135 hydroxy-
proline (non-protein amino acid; collagen biosynthesis),'*® and niacina-
mide (vitamin B3; neuroprotective).!®” Furthermore, “[aJnimal proteins
contain[ed] a better balance of essential amino acids than plant proteins,”
and these amino acids “cannot be produced by humans.”'* These essen-
tial amino acids are “important for proper growth and development of
young children.”!®

The proposed guidance on plant-based milk products is a start to the
regulation of plant-based products, but it still presents a lot of open ques-
tions. Specifically, the FDA makes it seem as though consumers are not
confused by the term “milk,”* yet the FDA guideline states that consum-
ers do not understand the nutritional differences between plant-based milk
and “traditional” milk.!"*! Even though the draft guidance is not a perfect
standard, it is a good example of what the FDA can do to regulate plant-
based meat products. Specifically, from the studies presented above on
plant-based meat products,'*? it is evident that there are nutritional differ-
ences between plant-based meat products and “traditional” meat products
that warrant disclaimers on the packages.

182 Stephan van Vilet et al., A Metabolomics Comparison of Plant-Based Meat and Grass-fed
Meat Indlicates Large Nutritional Differences Despite Comparable Nutrition Facts Panels, 11 SCI.
REPs. 1, 3 (2021), https://www nature.com/articles/s41598-021-93100-3.epdf.

183 Id. at 2-3.

184 1d at 3.

135 14

186 1d. at 3.

137 14

138 C. Lynn Knipe et al., Comparing Traditional Meat and Plant-Based Meat, OHIOLINE (June
9, 2022), https://ohioline.osu.edu/factsheet/anr-0103-0.

139 14

140 See Hogan Lovells et al., FDA Issues Draft Guidance on Labeling of Plantbased Milk
Alternatives, ]D SUPRA (Feb. 24, 2023), https:/fwww jdsupra.com/legalnews/fda-issues-draft-guid-
ance-on-labeling-4065254/.

141 Ctr. for Food Safety & Applied Nutrition, supra note 25, at 4.

142 See e.g. van Vliet et al., supra note 132; Swing, supra note 130.
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V. PROPOSED RESOLUTION

In the wake of conflicting federal, state, and judicial precedents, and
the nutritional differences between plant-based meat alternatives and “tra-
ditional” meat, the FDA should take control of the plant-based meat label-
ing problem and promulgate a regulation for plant-based meat alternatives
similar to the proposed guidance on plant-based milk labeling. This type
of regulation would promote a compromise between the conflicting opin-
ions of plant-based meat companies and traditional meat companies and
present information to consumers about key nutritional differences in the
products. Allowing the term “meat” on the meat analogs would show that
the plantbased meat companies are not misrepresenting their products by
having this terminology. Whereas requiring a qualifier when the term
“meat” is used would eliminate the argument that the products are mis-
leading and confusing consumers.

The regulation of plant-based meat labeling would clearly be within
the FDA’s mission to protect the “public health by ensuring the safety,
efficacy, and security of human and veterinary drugs, biological products,
and medical devices; and ensuring the safety of our nation’s food supply,
cosmetics, and products that emit radiation.”'*3 As per the Administrative
Procedures Act, the FDA, and all other agencies, can regulate through
formal and informal rulemaking.'* However, in recent years as rulemak-
ing has become more cumbersome, the FDA has increasingly turned to
guidance documents to inform the industry of proper protocols.'*

Agency guidance documents are only used to specify best practices
rather than requirements which are laid out in regulations.'*® Guidance
documents are a type of informal rulemaking the FDA can use to escape
the “normal procedural safeguards” that are associated with formal rule-
making.!*” Under these restrictions, if the proposed guidance for plant-
based milk takes effect, it will only have the authority to show best practices
in the industry rather than require the plant-based milk companies to have
a disclaimer on their products. This makes little to no progress on the issue

143 What We Do, U.S. FOOD & DRUG ADMIN., https:/www.fda.gov/about-fdafwhat-we-do
(Mar. 28, 2018).

144 Administrative Procedure Act, 5 U.S.C. § 553 (1946).

145 See Lars Noah, Governance by the Backdoor: Administrative Law(lessness?) at the FDA,
93 NEB. L. REV. 89, 97 (2014) (“|TJhese informal announcements may operate as de facto rules
but escape normal procedural safeguards for their promulgation or review.”).

146 Berman, supra note 26.

147 Noah, supra note 145, at 97.
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of plant-based food product labeling because there are no “legal” require-
ments for the disclaimers.

However, through its proposed guidance on milk, the FDA has
shown that it can take a stance on plant-based product labeling.!*® An
analogous regulation for plant-based meat could state that if the term
“meat” or similar terminology such as burger is used on a product that is
not meat, then the label must have a disclaimer showing the nutritional
differences between that product and the “traditional” meat product it is
meant to invoke. This disclaimer would focus on nutrients that have been
shown to be lacking in plant-based meat alternatives such as protein and
some essential amino acids.'*® These disclaimers are important because a
lot of the nutrients lacking in plant-based meat alternatives are vital to the
growth and development of children.!” A regulation, rather than guid-
ance, would have the force of law and ensure that the FDA could not

escape procedural safeguards such as judicial review if this regulation is
challenged.

While this regulation would solve the problem, it would not conclude
the debate over plantbased meat products. Along with the regulation, it
could be argued that an overhaul of other definitions and regulations re-
garding food products and meat would be required. Allowing the term
“milk” on plant-based dairy products conflicts with the FDA’s and the
USDA’s definition of milk,"! just like allowing the term “meat” on meat
analogs would be incompatible with the definition of meat set out by the
USDA. 2 Furthermore, there may need to be new regulations or clarifying

148 See Ctr. for Food Safety & Applied Nutrition, supra note 25.

149 See e.g. van Vliet et al., supra note 132; Swing, supra note 130.

150 Knipe et al., supra note 138; Histidine, supra note 127.

151 See 21 C.F.R. § 131.110(a) (2023) (“Milk is the lacteal secretion, practically free from co-
lostrum, obtained by the complete milking of one or more healthy cows.”); U.S. DEP’'T OF
AGRIC., MILK FOR MANUFACTURING PURPOSES AND ITS PRODUCTION AND PROCESSING:
RECOMMENDED REQUIREMENTS 3 (July 21, 2011), https:;/www.ams.usda.gov/sites/de-
fault/files/media/Milk%20for%20Manufacturing%20Purposes%20and%20its%20Produc-
tion%20and%20Processing.pdf#.

152 See 9 C.F.R. § 301.2 (2023). Meat is defined as:

The part of the muscle of any cattle, sheep, swine, or goats which is skeletal
or which is found in the tongue, diaphragm, hear, or esophagus, with or
without the accompanying and overlying fat, and the portions of the bone
(in bone-in product such as T-bone or porterhouse steak), skin, sinew, nerve,
and blood vessels which normally accompany the muscle tissue and that are
not separated from it in the process of dressing.

Id
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information regarding the term “misbranded” to ensure the litigation
around misleading commercial speech is not in conflict with the term.

To avoid an overhaul of standards of identity and the definition of
misbranded, the USDA and the FDA could enter into a memorandum of
understanding similar to the ones they have set out regarding cell-based
meat,'*® the Defense Production Act,'”* and the dual jurisdiction estab-
lishments and operations.’” In this memorandum of understanding, it
could be made clear the FDA would do the bulk of the regulating of plant-
based meat products because they already regulate all other processed
foods. Furthermore, there could be language regarding the use of the term
“meat” and how the USDA understands that the use of the term “meat”
does not conflict with the standard of identity of meat it previously prom-
ulgated. This type of regulation would not violate First Amendment rights
because these types of qualifiers and standards are similar to the standards
used for other foods to ensure products are not misleading or misbranded.

VL CONCLUSION

The best position, given the controversy, for the FDA to take at this
time is to promulgate a regulation similar to the proposed guidance for
plant-based milk allowing the term “meat” to continue to be allowed on
plant-based meat products. In order to allow the term meat, the regulation
must require there to be qualifiers showing the nutritional differences be-
tween the meat analogs and the “traditional” meat product to allow con-
sumers to make an informed choice about their products. Creating a new
standard of identity for plant-based meat may make things more confusing.
Also, promulgating new definitions of meat and milk would be time-con-
suming and would likely take years to go into effect. Therefore, the USDA

153 See, e.g., Formal Agreement Between FDA and USDA Regarding Oversight of Human
Food Produced Using Animal Cell Technology Derived from Animal Cell Lines of USDA-
Amenable Species, U.S. FOOD & DRUG ADMIN. (Mar. 7, 2019), https:/www.fda.gov/food/domes-
tic-interagency-agreements-food-expired/formal-agreement-between-fda-and-usda-regarding-
oversight-human-food-produced-using-animal-cell.

154 See generally Memorandum of Understanding Between FDA and USDA Regarding the
Potential Use of the Defense Production Act with Regard to FDA-Regulated Food During the
COVID-19 Pandemic, U.S. DEP'T OF AGRIC. (May 18, 2020), https:/swww.usda.govysites/de-
fault/files/documents/mou-between-fda-usda-dpa.pdf.

155 See generally Memorandum of Understanding Between the Food Safety and Inspection
Service United States Department of Agriculture and the Food and Drug Administration United
States Department of Health and Human Services, U.S. DEP'T OF AGRIC. (July 28, 2021),
https:/www fsis.usda.govysites/defaultfiles/media_file/2021-08 MOU-FDA-USDA-dual-
jurisdiction-2021-06-24.pdf.
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and the FDA will need to enter into a memorandum of understanding for
plant-based meat products to determine what areas of regulation each
agency will cover. With the memorandum in place, no definitions would
need to be changed, and no new standard of identity would need to be
promulgated.

Arguments will likely continue no matter what type of regulation the
FDA promulgates because one side will be unhappy with the outcome.
This proposal for the regulation attempts to compromise by allowing plant-
based companies to use the term “meat,” while allowing the agriculture
community a qualifier about nutritional differences. However, only time
will tell if the FDA stands firm on its proposal to continue to allow the term
“milk” on plantbased milk products as it reopened the notice and com-
ment period on the proposed guidance discussed above. Changing the
proposed guidance could have significant repercussions on other plant-
based products and the meat and milk industries as a whole.



